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1923 of the Trausfer of Property Act. In the present

Laa eaze also, although village Manpur exists, the mort-

B gagor Saiyed Yar Ali had no interest in the three plots

o Nos. 270, 32 and 98 purported to have been sold to

¥am A Yim by Igbal Rasool and ncither Saiyed Yar Ali nor

Lala Parshotam Dass intended that these three plols

Raze and  should form part of the security entered in the mort-

Nonotuity, - oage deed.  That being so, we are bound to hold that

the registration of the deed at Rudauli amounted to

a fraud on the registration law and the mortgage

deed upon which the plaintiff sued is, therefore, in-

valil. We uphold the view .of the learned Subor-

dinate Judge on all parts of issue No. 1. No other

plea taken in the grounds of appeal has been pressed

before us. This appeal, therefore, fails and we
accordingly dismiss it with costs.

Appeal dismissed.
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MISCELLANEOUS CRIMINAT,

Before Mr. Justice Gokaran Nath Misra and Mr. Juslics
I. M. Nanaovutty.

15,  GIRJA CHARAN AND ANOTHER (CREDITORS-APPELLANTS)
July, 5L, v. SHEORAJ SINGH (INSOLVENT-RESPONDENT.)

Provincial Insolvency Act (V of 1920), sections 10, 87, 41
and 43—Insolvent not applying for order of discharge
within the specified period, effect of——Court’s discre-
tion to cxtend the tme—Annulment of adjudication
owing to failure to apply for discharge—Fresh applica-
tion for adjudication, when can be granted.

Under section 41 of the Provincial Inso]venc? Act the
debtor must apply for getting the order of discharge within
the period specified” by the court. The word “‘shall’’ in the
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T’Mgscellzmeous Ayppeal No, 17 of 1928, sgainst the order of W. Y. Made-
ley District Judge of Rai Bareli, doted the 23rd of December, 1927,
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section Is used in a mandatcry sense. Thp court his no

iscretion to extend the time granted to the insolvent for
his applying to obtain the order of discharge. If he does not
apply for an order of discharge within the specified period the
order of adjudication is annulled and the consequences stated
in section 37 are to follow.

It is clear from the provisions of section 10 that s
debtor in respect of whom-an order of adjudication has been
annulled owirga to his faiure to apply for his discharge with-
in the time fixed, is entitled to meke a fresh application;
but his application can only be granted if he succeeds in
obtaining the feave of the court for doing so, after showing
good cause for his not having been able to apply in time.

Amjad Ali v. Mohammad Ali (1), nnd Ram Krishna
Misra, Bz parte (2), relied upon. A. J. E. Abrahan v. H. B.
Sookias (8), dissented from.

Mr. Salig Ram, for the appellants.
Mr. Satyanand Roy, for the respondent.

Misra and Nanavurry, JJ. :—This appeal arises
out of insolvency proceedings. Onc Sheoraj Singh
was adjudicated insolvent on the 11th of March, 1921,
and was given three years as the period in which he
could apply for discharge. A receiver was also ap-
pointed in respect of his estate. The receiver, how-
ever, subsequently re51gned and an apphcatmn for
appointment of a fresh receiver was not made by any
of the creditors. On the 30th of April, 1927, one of
the creditors named Girja Charan, the appellant be-
fore us, applied for annulment of «the order for
adjudication on the ground that no application for
discharge had been made by the insolvent within the
period fixed. Tt appears that before this application
could be decided, the insolvent on the 11th of Novem-
ber, 1927, applied for discharge. ‘The appellant
Girja Charan objected in the court below that no

Sy, 921 I L. R., 2 Luck., 757; (2) (1998 I. T, R., 4 Pat., 51
40 W. N, 98 (3) (1924) T. .. R., 51 Cale., 437,
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extension could be granted to him in lawe The learn-
ed District Judge of Rae Bareli, however, rejected
his objection and granted an .order of discharge to

. Sheoraj Singh on the 23rd of December, 1927. Tt is

against that order that the present appeal has been
lodged.

The sole point for determination before us 1Is
whether the learned Judge was right in extending the
period of three years originally fixed during which
the insolvent could apply for discharge.

We have heard the parties and 1t appears to us
that the order of the discharge granted by the learned
District Judge cannot be maintained. Section 41 of
the Provincial Tnsolvency Act (V of 1920) lays down
that a- debtor may, at any time after the order of
adjudication, and shall, within the period specified by
the court, apply to the court for an order of dis-
charge. We have italicized the words which, in
our opinion, are significant. The clear meaning of
thede words appears to us to be that the debtor has
complete discretion to apply whenever he likes for
getting the order of his discharge, but that he must
do so within the period specified for the purpose by
the court. The word ‘‘shall” used in this section
appears to us to be used in a maundatory sense; it
mposes a duty upon the insolvent the consequences
of the breach ‘_of which, we may point out, are set
forth in section 43. That section provides that if the
debtor does not apply for an order of discharge with-
in the period specified by the court, the order of
adjudication shall be annulled and the prévisions of
section 37 <hall apply. Referring to section 37 we
find that it piovides that in cases where an adjudi-
cation is annilled, all sales and dispositions of pm‘jrmrty

h and payments dulv made shall be considered valid, and
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if there is any property left it shall revert to the
debtor to the extent of his right or interest thercin

on such conditions, if any, as the court may, by order
in writing, " declare. .

It, therefore, appears to us to be quite clear that
the intention of the legislature was that if the order
of discharge -is not applied for within the specified
period the adjudication as to insolvency is to be
annulled and on such annulment the consequences
stated in section 37 are to follow. Tt also appears
to us to be clear on referring to the provisions of
section 10 of the Insolvency Act (V of 1920) that a
debtor in respect of whom an order of adjudication
made under this Act has been annnlled owing to his
failure to apply for his discharge within the time
fixed is entitled to make a fresh application, but this
application can only be granted if he succeeds in ob-
taining the leave of the court for doing so after
showing good cause for his not having been able to
apply in time. This, in our opinion, makes the posi-
tion of the insolvent who has failed to obtain the
order of discharge within the time fixed quite clear.
The learned Judge, we feel bound to remark, had no
discretion to extend the time granted to the insolvent
{or his applying to obtain the order for his discharge.
Tf the insolvent is so advised, he may apply again to
the learned Judge for a fresh order of adjudication
provided he satisfies him that the .delay on his part
was justified.

We may point out that we are supported in this
view by a’recent decision of a Bench of this Court

~ reported in Amjad Al v. Mohammad AZ? (1) decided
by StuarT, C. J. and Raza, J. In that case the Bench

of this Court did not follow the ruling of the Calcutta
Doy e I T R, 2 Tuck., T87.
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-High Court reported in 4% J. K. dbraham v. H. B.

Sookias (1), but chose to follow the decison of the
Patna High Court reported in Ram Krishna Misra,
Ex. parte (2) in which case the same view was taken
which “we have now taken in the present case. We
are in full agreement with the view taken by the
Patna High Lourt and by the Bench of this Court.
The case in this Court was decided on the 30th of
September, 1927 and it was unfortunate that the
attention of the learned Judge was not directed to the
said decision.

We, therefore, accept this appeal and set aside
the order of discharge granted by the learned District
Tudge to Sheoraj Singh Under .he circumstances
we make no order as to costs.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice Gokaran Nath Misra and
Mr. Justice E. M.. Nanavutty.

JAGDAT SINGH (PLAINTIFF-APPELIANT) v. RAWAT
KANHATYA BAXHSH axp anNoTuaeErR (DEFENDANT-
RRSPONDENT. ¥

Hindu low—Hindu widow—Debts incurred by o Hindu
widew to meet the costs of litigation—Reversioners, hour
far bound to paix those debis.

If o Hindu widow has incurred debts to meet the costs
of litigation brought against her, in order to protect her title
to the estate, the debt so imcurred would be birding on the
reversioner. = If. however she has incurrad debts in litigatiory

*Hirgt Civil Appeal No. 28 cf 1928, against 1he decree of Tandib
Damodar Rao Kelkar, Subordinate Judge cf Rae Bareli, dated the 14th
of November, 1927. .

(1) (1924) I. .. R., 51 Cale., 857. (2) (1925) 1. L. R., 4 Pat.; 51,



