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P f o m n d a l  I n s o h & n c i j  A c t  (F o f  1920), s e c t i o n s  4 a n d  53—  
J u r i s d i c t i o n  o f  i n s o l v e n c y  c o u r t s — I n s o l v e n c y  c o u r t ’s  p o w c f  

to  a n n u l  t r a n s f e r s  ■made m o r e  t h a n  t w o  y e a r s * h e f o r e  a d j u ­

d i c a t i o n — D e e d  o f  r e l e a s e  a c c o m p c m i e d  hy, m u t a t i o n ,  i f  a  
t r a n s f e r .

Section 4 of the Proyincial Insolvency Act, 1920, as 
framed does not purport to give the court any powers beyond 
what is given by other sections of the Act but rather to make 
it clear what the powers of court are under the Act. That 
section does not give to the insolvency court a wider power 
than that which is contained in section 53 to annul transfers 
executed more than two years before the date of adjudication 
Transactions v/hich may have been entered into more than ‘2 
years before the date of adjudication and which are voidable 
under the ordinary law must be challenged, if at all, in an 
ordinary civil court and not in the insolvency court. F o o l  

K t m a r i  D a s i  v. K h i r o d  C h a n d r a  D a s  (1), G h i t t a m a l  v. P o m i u -  

S io a m i  N a l c k e r  (2), referred to. T h e  O f f i c ia l  R e c e i v e r ,  

T in n eD G lh j v. S a n k a r a U n g a  M u d a l i a r  (3) and H i n g a  L a f l v. 
J a w a J i i r  P r a s a d  (4), relied on. A n w a r  K h a n  v. M o h a m m a d  

K h a n  ( 5 ) , dissented from.

The case was originally heard by P u l l  an, J., who 
referred it to a Bench of two Judges for decision. His 
order of reference is as follows ;—

PuLLAN, J. :■—This appeal raises a question as to 
the jurisdiction of insolvency courts which does not 
appear to have been decided by this Chief Court er by 
the late Goiui of the Judicial Commissioner of Oudh.

^Miscellaneous Appeal No, 62 of 19S9, against the decree of P̂ indit 
Bhyam Manohar Nath Shargha, Third Additional District Judge of L-acknow, 
dated the 5th of October, 1929, confirming the decree of B. Jotendra Natb
Roy, Judge, Small Cause Conrt, Lncknow, dated the 10th of July, 1929.
, a): (1927) 31 G.W.N., 502. (2j (1925) I.L.E., 49 Mad., 762.

(3) (1920) LL.E., 44 Mad., 524. (4) (1928) 5 O.W.N., 964.
(5) (1929) r.L.E., 51 All., 050.



1930Section 53 of the Provicial Insolvency Act lays down 
that any transfer of property with certain exceptions 
shall, “ if the transferor is adjudged insolvent within * ®.
two years after the date of transfer, be voidable as 
against the receiver and may be annulled by the court''
This section reproduced section 36 in the previous Act, 
but in the new Act there is a new section 4 which gives 
a wide jurisdiction to the insolvency court to decide all 
questions of title or priority, or of any nature whatso­
ever, which may arise in any case o f insolvency or 
“ which the court may deem it expedient or necessary 
to decide for the purpose of doing complete justice or 
making a complete distribution of property in any such 
case.”  It has been held by a majority of a Bench of 
the Allahabad High Court in the case of Anwar Khan 
V. Mohammad Khan (1), that, on an interpretation of 
sections 4 and 53 of the Provincial Insolvency Act of 
1920, an insolvency court can try a question of title raised 
on the basis of a transfer which took place more than 2 
years prior to the adjudication. One of the Judges 
of that Bench, dissenting from the view of the majority, 
held that the receiver could apply for annulment only 
where the transfer was intended not to be operative from 
the beginning and the insolvent remained in possession 
of the property. That is to say he held that a transfer 
could only be annulled i f  it were within 2 years o f  the 
adjudication, but the insolvency court could decide the 
question as to the title of the insolvent where there had 
been no real transfer but only a fictitious transfer that 
was not intended to be operative.

in  the present case the official receiver has asked 
the insolvency court to declare that a deed of release, 
dated the 20th of May, 1924, is a deed in fraud of 
creditors executed to defeat them and it is not binding 
on the receiver or the creditors. His application is 
headed “ An application under section 4 of Act Y  of

(1) (1929) I.L .IL , 51 All., 550.
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Am JAB Ali

opmicm.

19"20” , but admittedly it is an aijplicatioii for tlie annul­
ment of a deed of release executed more' tiiau 2 years 
before a,dindicatioii. Tlie lower court gave tlie following

■‘ "I am of opinion that if tlie deed of release had 
been a transfer of interest the cognizance 
of the in so h -e n c jr  court \̂’oiild ]:)e barred 
under section 53 of tb.e Provincial insol­
vency Act . . . But I am of opinion that 
the deed of release executed by the insol­
vent Ahmad Ali was not a deed of transfer 
which created any title by its own virtue. 
It is, what it purports to be, an admission 
by the insolvent that the deed of gift in 
favour of Musammat Eabia, which v/as 
the origin of his title to the property, was 
really a fictitious document not intended 
to create any interest in the property 
covered by it .”

If the Judge means by this that the deed of I’elease 
is a genuine document admitting that the insolvent never 
obtained .possession of the property, it appears to me that 
he should not have handed this property over to the 
creditors'. If, on the other hand, he believes the 
insolvent’ s statement and considers that he was really 
in possession of the property, I am unable myself to see 
how this deed of release accompanied as it was by a 
transfer of possession and mutation proceedings was other 
tlian a transfer. The meaning, therefore, of the order 
■of the court below will have to be very carefulhi' consi' 
dered, but at the back of this lies the main q-Restion 
whether the insolvency cr-irt can or cannot take cog­
nizance of the application by an official receiver for 
'cancellation of a document purporting to be a transfer 
wdiich was executed more than two years before the 

: ad]tidication. As I  consider that this is a question which, 
should be considered by a Bench, I  refer this appeal
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L a l .

under section 14 clause (2) of tlie Ondli Courts Act to c\
Bench of two Judges for decision. Sheikh

^  A m ja o  A m

Mr. Hargohind Dayal SriDCistava, for the appellants, me/nand.
Mr. Sri Dhar Misra, for the respondents.

E aza  and P ullain^ JJ. :— One Ahmad Ali was 
adjudicated an insolvent on the 2(3th of Ivlay, 1927. On 
the 34th of April, 1928, an application was made by 
one of the creditors making certain allegations as to 
insolvent’s title in certain property and asking that a 
receiver should be appointed. As the result of this 
application the official receiver was appointed receiver 
and he made an application on the IStii of July, 1928 
which reproduces the allegations vvdiich Iiad already been 
made by the creditor. The transactions which formed 
the basis of these applications are as follows. One Nisar 
Ali was an owner of immoveable property. On Ms death 
the property was inherited by his three sons. One of 
these Nizam Ali died in the year 1915 and his one-third 
share was inherited by his widow, his two brothers and 
one sister. The widow and the sister relinquished their 
shares in favour of the two brothers Amjad iVli and'
Hamid Ali and they on the 25th of July, 1916, made a 
deed of gift in favour of Musammat Eabia in respect of 
one-third of the one-third share of Nizam Ali. Musam­
mat Eabia was the wdfe of Amjad Ali and the mother 
of the insolvent Ahmad Ah. The one-ninth share con­
ferred upon Musammat Eabia by the deed of gift vv as 
inherited on her death by the insoh^ent and mutation 
effected in his favour. For the purpose of this appeal 
it must be held that Ahmad Ali became the owmer o f  
this p^vperty. If he did not, the creditors can make no 
claim to it. On the 20th of May, 1924, Ahmad iVli 
executed a deed of release in favom' of Amjad AH and 
Hamid Ali, his father and uncle, and they on the same 
date transferred a portion of the property to Musammat 
Nasir-un-iiisa, the wife of Ahmad Ali. The rest of the 
property so. released passed into the possession of Amjad

VQ-h. y.] LUCKNOW SEBIE>S. 745



1930 Ali and Hamid All and mutation was made in their 
4mjad̂ ’ix tliis application tlie official receiver prays for

tile annulment of the deed of release. lie  also asks for 
' T,AT.r̂ ' a declaration that Musammat Nasir-mi-nisa is the

■ henamidar of her husband in respect of the property 
, -gifted to her and that the insolvent is the real owner of

R o . z a  a n d  ^
:?iiUan, JJ. that property. claim is made in this court to th(3 

property now in possession of Nasir-nn-nisa but the offi­
cial receiver has obtained from the courts below a 
decision tliat the deed of release in favour of Amjad-Ali 
and Hamid Ali was fictitious and executed in order to 
defraud the creditors of Ahmad Ali and he has also 
obtained an order of the court annulling that transaction. 
We have now to consider whether such an order could be 
passed by an insolvency court in view of the fact that 
the deed of release was executed more than two years 
before the adjudication of Ahmad Ali as an insolvent. 
We cannot accede to the argument of counsel that a deed 
of release accompanied by mutation and transfer of 
possession is not a transfer. It may have been a frau­
dulent transfer in order to defeat the creditors of the 
transferor but it is none the less a transfer. An 
insolvency court is given power under section 53 of the 
Insolvency xict (Y  of 1920) to annul any transfer of pro­
perty not being a transfer made before and in considera­
tion of marriage or made in favour of the purchaser or 
incumbrancer in good faith and for valuable considera­
tion, if the transferor is adjudicated insolvent within two 
years after the date of the transfer. . This section re­
produces, with only a verbal alteration which is 
immaterial to the purposes of this case, section 36 of 
the Provincial Insolvency Act (III of 1907) and... it is 
therefore clear that when the Act was amended in 1920 
it was not intended to give to the insolvency court the 
same powers in respect of transactions entered into more 
'than two years before the adjudication as were conferred 
in the case of transfers within two years of the date of 
•adiudication. There was however a new section' added

74-6 o: h e  i n b i a n  l a w  r e p o e t s . [ v o l .v .



(section 4) and it has been held by the courts below that 
under that section they had jurisdiction to annul this sheikh 
transaction even although it was entered into more than ^  
two years before the date of adjudication. It appears 
that this section was enacted because of a conflict between 
the Allahabad and Calcutta High Courts. The former 
'held that insolvency courts had jurisdiction to decide 
questions of title and the Calcutta High Court held that 
it had not. But the section as framed does not purport 
to give the court any powers beyond what is given by 
other sections of the Act but rather to make it clear what 
the powers of court are under the Act. The section is to 
be read subject to the provisions of the Act and it gives' 
to the court “ full power to decide all questions whether 
of title or priority or of any nature whatsoever, and 
whether involving matters of law or of fact which may 
arise in any case of insolvency coming within the cog­
nizance of the court.”  It is the opinion of the Madras 
High Court: The Official Receiver, Tinnevelly v.
Sanharalinga Mudaliaf (1) that section 4 declares what 
has been the law all through, and in our opinion there is 
nothing in the section which leads to a contrary view.
It states for the first time in clear terms that the court 
has power to decide any question that may arise in the 
"jourse of proceedings in order to ascertain what are the 
assets of the judgment-debtor which may be distributed 
amongst the creditors. In order to come to a proper 
decision on this question the court must be able to go 
into evidence as to the title of the judgment-debtor in 
the property which may havei been concealed by him in 
the insolvency proceedings. In pursuance of such an 
inquiry the court may consider henami and other 
transactions which purport to vest in other persons what 
is really the property of the judgment-debtor. But we 
do not consider that this section gives to the insolvency 
court a wider power than that which is contained in sec­
tion 53 to annul transfers executed more than two years

(1) (1920) I.L.E.. U  Mad., 524.
5 7 o h .
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19S0 before the date of adjudication. W e have been asked to
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Sheikh consider tliat fi coiitrar}' view lias been ta,ken by the High 
AmAD Au Calcutta, Madras and Allahabad. But this

is not the interpretation which we place upon the rulings 
of the two former courts to which we have been referred. 
The most recent ruling of the' Calcutta High Court 

PuVan, JJ. reported in Fool linmari Dasi v. lOiirod Chandra Das 
(1) ' deals with a case in which the District Judge had 
already held that the transfer challenged was benami 
and that there had been no transfer in fact, nor was the 
court required to annul the transfer. The judgment 
of the Madras High Court in Chittamal v. Ponnuswami 

'Naic^er (2) confines itself only to a statement that it 
is open to an insolvency court on a proper application 
being made under section 4 of the Act to try the issue, 
whether the insolvent is entitled to property or not and 
this is in no way opposed to the view which we ourselves 
take. It is only in the Allahabad High Court that we * 
find a definite opinion expressed that transfers more 
than two years old which cannot be assailed under sec­
tion 53 can be assailed under section 4 of the Insolvency 
Act. We refer to the judgments of a Full Bench of 
three Judges reported in Anwar Khan y. Mohammad 
Khan (3), and we find that while two of the learned 
Judges would give this extended power to the insolvency 
court under section 4 the third member of the Bench 
Mr. Justice Sen after discussing all the case law on the 
subject came to the conclusion that an Insolvency court 
cannot try a question of title relating to a transfer which 
has taken place more than two years before the order 
of adjudication. The learned Judge »has laid emphasis 
on the limited nature of the jurisdiction of the insolvency 
court as clear from the Act itself and we would support 
this view by referring to the head-note which appears in 
the Act over the sections 51 and 55 inclusive. The head 
note runs : ‘ ‘Bifect of insolvency on antecedent transac-

(1) (1927) 31 C.W.N., 502. (2) (1925) I.L.E., 49 Mad.,
(8) (1929) 51 AIL, 550.



tions.”  W e do not consider tliat where in section 53
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which is governed by *this heading the x\ct gives the sheikh 
court power to annul transactions entered into within 0.
two years/ we should go out of our way to find that a 
general section in the same Act gives power to the court 
to annul transactions which may have been entered into

. - T i - ,  ,  , T  Ham andat any time and which are voidable under the ordinary Puiian, jj. 
law under section 53 of the Transfer of Property Act.
In our opinion transactions of this nature must be 
challenged, if at all, in an ordinary civil court, and not 
in the insolvency court. This was the view expressed 
by a Bench of this Court in Hinga Lai v. Jawahir Pmsad 
(1) and it appears from the judgment of the Eull Bench 
of the Allahabad High Court to which we have referred 
that the Judges of that court are far from being un­
animous in holding the contrary view. W e hold there­
fore that the deed of release being a transfer entered into 
by the insolvent more than two years before the adjudi- 
^iation cannot be annulled by the insolvency court either 
under section 53 or by the general powers given to the 
court by section 4 of the Insolvency Act (V o f 1920).
Thus the orders of the court below are without jurisdic­
tion and we allow the appeal, set aside the order of the 
court below and dismiss the receiver’ s application but 
having regard to all the facts and circumstances of the 
case we direct that the parties should bear their own 
costs throughout. W e express no opinion as to whether 
the receiver can assail the transaction in some other 
court, but it is no doubt open to him, i f  so advised, to 
apply to the insolvency court for leave to sue under sec­
tion 28, clause (2) of the Act.

Appeal allowed.

(1) (1938) -5 O.W.Is".. 964.




