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sideration money under section 55 of the Transfer of Pro­
perty Act; against the share sold by Ismail Hasan. It 
is not necessary for ns to enter into a discussion of this 
question, as the defendants have not alleged that the 
money which they paid to Eaja Pratab Singh was not the 
money left with Bhabhuti Singh by Ismail Hasan and 
as no such case was raised on the pleadings of the parties snmstma, 
in any of the two lower courts.

The result, therefore, is that I would allow the 
appeal, set aside the decision of the Additional Subordi­
nate Judge and restore that of the Munsif. The appel­
lant will get his costs in all the courts from the defen- 
dants-respondents.

B y the Court :— The appeal is allowed, the decree 
of the court below set aside and that of the court of first 
instance restored with costs in all courts.

Appeal allowed.
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BAM  DAYAIj ( D e f e n d a n t - a p p l i c a n t )  v, T IE B E N I a l i a s  

TIE LO K I N ATH  ( P l a i n t i f f - o p p o s i t e  p a e t y ) .*

P f o v i n c i a l  S m a l l  C a u s e  C o u r t s  A c t  ( I X  o f  1887), a r t i c l e  35(2^—  
S u i t  f o r  d a m a g e s  f o r  c u t t i n g  a n d  r e m o m n g  a  t r e e — J u r i s ­

d i c t i o n  o f  s m a l l  c a u s e  c o u r t — S m a l l  C a u s e  C o u r t ,  w h e t h e r  

h a s  j u r i s d i c t i o n  t o  try , s u i t  f o r  d a m a g e s  f o r  c u t t i n g  a n d  

f e m o v i n g  a  t r e e .  ’ ■
A suit for damages in respect of a portion of a tree which 

had.been cut’ and removed bj'- the defendant is- a civil matter 
and is within the jurisdiction of the Small Cause Court. 
K u a f p d l  Y . B a k s h i  M a d a n  M o h a n  (1), and K u n w a r  S i n g h  ~v. 

V j a g a r  (2), relied on. D e o k i  B a i  v. H a r d k h  N a r a i n  L a i  (3), 
dissented from.

, ^Section 25, Application No. 1 of 1930, against the order of Babu Shiva, 
Charan, Munsif as Judge of Small Cause Court, Kamsaneliighat at Bara Baulri, 
'•dated the 30tli of September, 1929.

a) (1923) .21 A.L.J., 213. (3) (1931) 8 O.L.J., 391.
(3) (1926) 24 1017. ,
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m o Mr. Ghukim Imaiji, for the applicaiit.
Eam dayal Messrs. R. B. Lai tincl Harisli Ohmulra, for the»•TiEBia-i opposite party.

alias
TntLOEi PuLLAN, J. I— This is an application for revision of

an order passed by a Court of Small Causes on the ground 
that the Judge had no jurisdiction to try the case. The 
plaintiff sued for damages in respect of a portion of a 
tree which had been cut and removed by the defendant. 
Tlie defendant pleaded that this portion of the tree had 
been pnrc3,iased by him at an auction and that it did not 
belong to the plaintiif. The question between the parties 
therefore was a purely civil question. I am asked in 
revision to hold on the authority of a Bench decision of 
the Allahabad High Court reported in Deoki Red v. 
Hamkh Namin Lai (1), that the allegations in the plaint 
amount to a case of theft and therefore I should find that 
this case is not cognizable by the Small Cause Court 
under the provisions of Article 35 (ii) of the Provincial 
Small Cause Courts Act. The principle laid down hy 
the Judges of the Allahabad High Court is that “ to 
determine of what nature the suit is we liave to see what 
is sued for, and that brings us to the plaint and there is 
no need to go any fiirtlier.’ ’ This extreme view is not 
taken by the other Judges of the Allahabad High Court, 
for instance, Mr. Justice L in d sa y  in the case of Kuarpal 
V. Bahshi Maclan Mohan (2), and it is not a view w’hich 
has ever been expressed as far as I am aŵ are by any 
Judge of this Court or by the Judicial Commissioners of 
Oudh. A contrary opinion AÂas expressed by one of the 
late Judicial Comraissioners in a case reported in 
Kunwar Singh v. Ujagar (3). Even however if tlie 
judgment to which I  have been referred o f  the BCoch 
of the Allahabad High Court in ''Deoki Rai t . EaraMi 
Narcmi Lai (1), is to he followed !■ would not be 
prepared to say that the present case is removed from'

. the jurisdiction of the Small Cause C ourt.. It is true,
(1) (1928) 24 1017. (2) fl923) 21 213.

, , ;(3) (1921) 8 O.L.J., ,391.
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that in clause (4) o f tlie plaint the plain'tiff says that
‘ "one part of the tree fell down which, the defeiidant iiAit dayal
with the help of bis brother and other persons took TrasExNi
■awav iilegally. *S S »

Illegally does not necessarily mean criminally and 
there is nothing in this clause to suggest that the plain­
tiff wished to imply that the defendant was imable to 
set lip an adverse title. He certainly affirmed that he 
had not a good title hut this may be a title which is not 
good in ciVil law and does not imply necessarily that he 
was committing a criminal offence. The case was 
fought out, between the parties as a civil matter and in 
my opinion it was a civil matter such as would fall under 
Chapter TV of the Indian Penal Code (section 79) which 
runs:—

“ Nothing is an offence which is done by any 
person wlio by reason of a mistake of fact 
believes himself to be justified by law in 
doing it.”

W e have no reason to suppose that the defendant 
when he removed this wood was purposely committing 
an act o f theft. Indeed in face of his own defence he 
cannot properly make such an assertion now and I must 
suppose that he removed the wood under the impression 
that he Avas a hona fide purchaser and that he was 
entitled in law to remove it. Such a case would not 
have been entertained in a criminal court and I am of 
opinion that the Small Cause Court had jurisdiction to 
try and dispose of it. There is no other ground for 
interference with the decree of the lower court and I 
•dismiss this application with costs.

Application dismissed.
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