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APPELLATE CIVIL.

Before Mr. Justice Muhammad Raza and Mr. Justice
Bisheshwar Naih Srivastava.

CHHOTEY SINGH snp axorgrr (DEFENDANTS-APFPEL- .
ranrs) v. SURAT SINGH AND OTHERS (PTAINTIPFS DB:;,‘;‘L({
AND DEFENDANTS-RESPONDENTS.)™ 3.

Transfer of Property Act (IV of 1882), seetion 91(a) and (b)—

Hindu low—>Morigage by a Hindu—Widow of mortgugor

in possession—UReversioner’s right to redeem n the life-

time of the widow—Waste or necessity of preservation of

property, how affect a reversioner's right to redeem.

Held, that apart from any case of waste or necessitv for
preservation of the property, a reversioner in the lifetime of
a Hindu widow is not a person having any interest in the mort-
gaged property or in the right to redeem it within the meaning
of clauses (@) and (b) of section 91 of the Transfer of FProperty
Act. The interest referred fo in those clauses which can
entitle a person to redeem or institute a suit for redempiion
must be a present interest in the mortgaged property or in the
equity of redemption.

The position of a reversioner during the lifetime of a
Hindu widow is nothing more than that of the person with a
mere spes successionis and he cannot therefore have any right
to redesm or institute a suib for redemption while the widow
ig alive. Sheoratan Stngh and another v. Hubba Singh and

~another (1), Gumant Singh v. Chakkar Singh and another (2),
Jangi Ram and others v. Chaudhri Sheoraj Singh and another
(8), and Basowan v. Nathe and others (4), dissented from,
‘Amrit Narayen Singh v. Gaya Singh and others (5), Thakur
Basant Singh v. Thalur Rampal Singh and another (6), and
Ram Chandre v. Kalle and others (7), relied on.

Varayana Rutti Goundan v. Pechiammal and others (8),
Davis v. Angel (9), Stockley v. Parsons (10) and Green v.
Meinall (11), veferred to.

L)

*#Becond Civil Appeal No. 247 of 1929, agninst the decree of S. Asghar
Hasan, District Judge of Hardoi, dated the ltt of May, 1929, reversing the
decree of Babu Jagda.mb& Saran, Additional Subordinate Judge of Hardm
dated the 30th of April, 1928, dismissing the plaintiffs’ claim,

{1) (1894) Select Case Wo. 271. (2) (1905) 8 O.C. 849.

@ (1914) 2 0.L.J., 338, (1) (1924) 11 O.L.T., 452,

(3) A L.R., 45 I. A., 85, (8) 1919y 6 O.L.J., 248,

(7) (1908) ILR 80 All., 497. (8) (1911) LILR., 96 Mad., 426.
(9) (1862) 45 ¥, R., 1987. (10y (1890) 45 Ch.D., 51.

(1) (1911) & Ch.D., 275.
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Messrs. Rdd/’m Krishna and Ray Bahadur, for the
appellants.

Messrs. M. Wasim, Rai Bahadur B. Mohan Lul
and 8. C. Dus, for the respondents.

Raza and SRIvasTAva, JJ.:—This is a sccond
appeal against the judgment and decree, dated the Lst
of May, 1929, passed by the District Judge of
Hardoi reversing the decision, dated the 30th of Aprii,
1928, passed by the Additional Subordinate Judge of
the same place. It arises out of a suit for redemption
of a mortgage, dated the 7th of December, 1882,
cxecuted by Laltu Singh, hushand' of Musammat
Ganeshi, who was originally impleaded as defendant
No. 1, in the suit. The mortgage was for Rs. 4,000 in
favour of Girindra Singh, grandfather of Chhotey Singh,
defendant No. 2. The remaining defendants in the suit
were impleaded as subsequent transferees and as per-
sons holding rights of grove-holders from the defendant
No. 2. The plaintiff, Surat Singh, claimed the right to
redeem the mortgage on the ground that he was the pre-
sumptive reversioner of Laltu Singh on the death of
Musammat Ganeshi.  Chhotey Singh and Musammat
Ganeshi contested the suit.  Chhotey Singh raised
various pleas in defence, buf the only plea with which we
are now concerned is the legal one as regards the plain-
tiff’s right as reversioner to redeem the mortgage in the
lifetime of the widow. Musammat Ganeshi denied the
plaintiff’s title as a reversioner.

The learned trial Judge found that in the lifetime of
a Hindu widow the reversioner cannot be considered to
have any inferest in the property within the meaning of
section 91 of the Transfer of Property Act which could
entitle him to institute a suit for redemption. He dis-

-missed the suit accordingly. On appea) the learned Dis-

trict Judge has disagreed with the opinion of the trial
Judge and held that the plaintiff Surat Singh is entitled
to redeem the property.
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Belore we enicr into a discussion of the question of
law arising for determination in this appeal, it is neces-
sary to mention that on the 25th of April, 1928, the
plaintiff made a statement in the trial court discharging
Musammat Ganeshi, defendant No. 1, from the array of
parties in the case, but this fact appears to have been
overlooked when the plaintiff filed his appeal in the
court of the District Judge, as she was impieaded as a
respondent in the avpeal. The attention of the learned
District Judge also does mnot sesm to have been
drawn to the fact that Musammat Ganeshi had ceased
to be a party to the suit in rhe trial court. because we
find that he has decrced the plaintiff’s suib not only
against Chhotey Singh, hut also against Musammat
Ganeshi,

It is under these circumstances that the presen$
appeal has been filed both by Chhotey Singh and Musam-
mat Ganeshi. The main contention vrged in support of
the appeal is that the plaintiff as a reversioner has in the
lifetime of Musammat Ganeshi, the widow of Lialtu
Singh, no present interest such as could entitle him to
maintain & suit for redemption. Section 91 of the
"Transfer of Property Act provides that besides the mort-
gagor any of the following persons may redeem or in-
stitute a suit for redemption of the mortgaged pro-
perty :—

‘(@) any person (other than the mortgagee of the
interest sought to be redeemed), having
any interest in or charge upon the property;

(b) any person having any interest in or charge
upon the right to redeem the property; . .

The plaintiff’s position is that as a reversioner he is
a person having an interest in the property as well as an
interest in the right to redeem the property within the
meaning of clanses (a) and (b) of section 91 quoted above.
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v. dngel (1) the Lord Chancellor Tiord
‘WrsTBURY made the following observations :—

“But though the distinction is a fine one yet it

perfectly exists and is easily apprehended—
I mean the distinction between an interest
that has arisen and is represented, and an
interest that has not arisen and that never
may arise, but with regard to which there
is a remote possibility that the event whick
has not occurred and upon which -it 1is
made to hang may hereafter occur.  The
latter is not an interest, it is not a right;
it is nothing more than a bare expectation
of a future right. The expectation of a
future interest, or rather, of a {uture event

that may give an interest, is not a thing

which would justify a Court of Equity in
entertaining a suit at the instance of a
party having that and nothing more.”’

These remarks seem to us quite apposite to describe
the status of the plaintiff in the present case. In re
Stockley v. Parsons (2), Justice Kay

remarked that’’ :—

“It is indisputable law that no one can have any

estate or interest, at law or in equity, con-
tingent or other, in the property of a living
person to which he hopes to succeed as heir
at law or next of kin of such living person.
During the life of such person no one can
have more than a spes suceessionis, -an.
expectation or hope of succeeding to his.
property.”’

In re Green. Green v. Meinall (3}, WARRiNGTON,
J., dealing with the spes successionis which. the brother-

{1y (1862) 45 E.R., 1287. (2) (180) 45 Ch, D., 51
a75, . R

8) (1911) 2 Ch. D.,
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of a person has during his ltfetime to a shave in his
property observed as follows :— _
“Is it possible to say that this spes suecessionis is
& ‘right, title, estate or intevest in expec-
tancy, in, to, or in respect of property’.
In my opinion it is not.”
In Amrit Narayen Singh v. Geya Singh and others
{1) their Lordships of the Judicial Comumittee referring
%o the case of & Hindu reversioner observed that :~—

“A Hindu reversioner has no vight or interest in.

praesenti in the property which the female
owner holds for her life.  TUntil it vests in
him on her death, should he survive her.
he bas nothing fo assign or to relinquish,
or even to transmit to his heirs. His
right becomes concrete only on her de-
mise; until then it is * mere spes succes-
sionis.”’

Thus we have little doubt that the interesi referred
o in clauses (a) and (b) of section 91 of the Transfer of
Property Act which can entitle a person to redeem or
institute a suit for redemption must be a present interest
in the mortgaged property or in the equity of redemption.
It would hardly be in consonance with sound principles
of jurisprudence to construe the terms of these clauses so
as to give a right of suif to a person who has no interest
whatever at present and has at best in the words of Lord
WesTBURY in Davis v. Angel (2) cited above, nothing
more than ** an expectation of the possibility of a future
event which, if it occurs, may give birth to an interest.’”
It is also clear that the position of a reversioner like the
plaintiff during the lifetime of a Hindu widow is nothing
more than that of the person with a mere spes succes-
sionis. It would therefore follow that a person in the
position of the plaintiff cannot have any right to redeem

(1) (1917) L.R., 45 LA, 35. (2) (1862) 45 B.R., 1267,
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or institute a suit for redemption while the widow is alive.
We are strengthened in this conclusion by the vonsidera-
tion of the many anamolies, complications and difficulties
which would arise in case such a right of redemption is
conceded to a reversioner in the widow’s lifetie.
Order XXXIV, rule 1 of the Code of Civil Procedure
provides that “‘all persons having an interest either in
the mortgage security or in the right of redemption shall
be joined as parties to any suit relating to the mortgage.”’
If the reversioner is recognized as a person having an
interest within the meaning of clauses (a) and (b) of sec-
tion 91 of the Transfer of Preperty Act, he must also be
considered to be a person having an interest in the mort-
gage security or in the right of redemption within the
meaning of order XXXIV, rule 1 of the Code of Civil
Procedure. The result of this would be that in all suits
for foreclosure, sale and redemption it will be obligatory
on the plaintiff to implead the reversioner. To carry the
matter to its logical conclusion, it should be necessary to
implead not only the presumptive reversioner, but the
whole body of reversioners. If the presumptive rever-
sioner has such an interest as is referred to in
order XXXTIV, rule 1 of the Code of Civil Procedure, it
can hardly be said that a more remote reversioner is not
possessed of a similar interest. It is merely a matter of
the degrees of possibility between one reversioner and
another. Tt is obvious that it will be laying a heavy
burden upon plaintiffs in such cases to make a search for
the reversioners and to implead them. -Again the gues-
ticn would arise whether if the reversioner is allowed to
maintain such a suit for redemption, the suit should be
considered to have been instituted by him in his représen-
tative capacity or otherwize? When we questioned
Mr. Wasim, the learned Counsel for the plaintiff-respon-
dent on thig point, he, realizing the difficulties of the
position, said that he would not claim a suit like the
present one to be a representative suit. If this is so then
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there can be no end of such suits, because each rever-
sioner may claim to exercise his right to institute a suit
for redemption. Order XXXIV, rule 7, provides that
the decree for 1edempt10n shall direct the plaintiff to pay
the morigage money ‘‘on a day to be fixed by the court,
and that if such payment is not made on or before the
day to be fixed by the court, the plaintiff shall (unless the
mortgage is simple or usufructuary) be debarred from all
right te redeem or (unless the mortgage is by conditional
sale) that the mortgaged property be sold. Suppose the
mortgaged property is sold. What would be the posi-
tion then of the widow or of the actual reversioner, if he
happens to be a person different from the plaintiff, in case
they want to redecm the property? Again, what would
be the position as regards the right of the actual rever-
siomer to challenge the mortgage on the ground of its
being without any legal necessity, in case he happens to
be a person different from the reversioner who has
redeemed the mortgage? Further it is conceivable that
difficulties and complications might arise as regards the
position of a reversioner who makes the redemption in
relation to the mortgaged property and as regards the
limitation governing a suit brought by the widow or by
the actual reversioner to recover the property from him
or his representatives.

Mr. Wasim on behalf of the plam’mﬁ laid emphasm{

on the fact that if the reversioner is not allowed to
redeem there may be cases in which the mortigage money
might swell into a huge amount which might make the
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redemption impossible or eases in which the widow -

might allow the right of redemption to become barred by
timg. He has also argued that as it is well settled that
the reversioner has a right to demand that the estate
should be kept free from waste and free from danger
. during its enjoyment by the widow, so there is no reason
why he should not similarly be allowed to redeem the
property at least for the protection of the estate. Tt is
not necessary for us in the present case to decide whether



1020

CHEBOTEY
fineH
.
Sunar
SwyeH.

Raza end
Srivastava,
J. .

655 THE INDIAN LAW REPORTS. | vor. w.

a reversioner should or should not be allowed to redeem
the property, where he succeéeds in making out a case on
the ground of the redemption being necessary for the
preservation or profection of the property. It is suffi-
cient to say that the learned Counsel for the plaintiff
Surat Singh has not urged any arguments before us on
this ground. |

Reliance has also been placed by Mr. Wasim on
some decisions of the late Judicial Commissioner’s
Court. The first case relied upon is Sheoratan Singh
and another v. Hubba Singh and another (1). In this
casc Mr. Spawxig, A. J. C., formulated the question
arising for determination in the case in the following
terms :—

“The question I have to decide seems therefore to
be whether the plaintiffs, as presumptively
entitled to the possession of the lands on
the death of the widow, if they survive
her, have only a spes successionis or have
an interest in the lands and in the right to
redeem them.”’

He answered this question by holding that “‘the ex-
pectancy of succession ‘which the person has who is pre-
sumptively entitled to possession on the death of a
Hindu widow, if he survive her, seems to be a possibility
coupled with an interest.”’, He based his conclusion
upon the grounds that such a reversioner has a right to
gue to preserve the property and to obtain a declaration
in respect of alienations made by the widow without legal
necessity. 'With all respect we find oursclves unable to
accept the decision as correct. The fact, that a reVer-
sioner is interested in the preservation of the property and
has therefore been allowed to institute such suits, does
not mean that he has any present interest in the property
which could entitle him to maintain a suit for redemption,

(1) (1894) Belect Case No, 271,



VoL v LUCKNOW SERIES. 599

-

Further in the face of the very definite and clear pro-

nouncement of their Lordships of the Judicial Committce

in Amrit Narayan Singh v. Gaye Singh and other (1),
to which we have made reference above, it can hardly
be possible to say now that the position of a Hindu
reversioner is in any way better than that of a mere
possibility.

The next case relied upon is Gumani Singh .
Chakkar Singh and another (2) in which a Bench of the
Judicial Commissioner’s Court approved and followed the
decision of Mr. Spavkie in Sheoratan Singh and
another v. Hubba Singh and another (3). In this case
it was remarked that section 91 of the Transfer of Pro-
perty Act allows the right of redemption to “‘persons as
remotely, if not more remotely interested in the property
than a reversioner have a right to redeem.’”” With due
respect to the learned Judges we would point oub that all
persons who have been allowed the right of redemption
in this section are persons having a present interest in
the property. Jangi Ram and others v. Chaudhri Sheo-
raj Singh and another (4) was also referred to. In this
case another Bench of the same court made a remark

with reference to the decision in Gumant Singh v.

Chakkar Singh and another (2) that the reversioner’s
rights to redeem cannot be denied. It might be pointed
out that the remark is a mere obtter diclum and in any
case it does not carry us beyond the decision in Gumani
Singh v. Chakkar Singh and another (2) on which the
remark is founded.

The last case relied upon is Basawan v. Nathe and
otheys (5) decided by a single Judge of the late Judicial
~Commissioner’s Court.  In this case also the decision in

Gumani Singh v. Chakkar Singh and another (2), was

followed. It was also argued that we ought to follow

@ @917 L.R., 45 I A., 35. (2) (1905) 8 0. C., 849.

(3) (1894) Select Case No. 271. (4) (1914) 2 O. L. J., 838.
) (5) (1924) 11 O. L. J., 459.
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the view taken in these cases on the principle of stare
decists.  As regards this, it would be sufficient to say
that the decisions of the late Judicial Commissioner’s
Court are pot binding upoxn us.  PFurther in a matter
like the one involved in this case there can be no appre-
hension of our uusettling any settled rights. At best
it would prevent persons in the position of plaintiff from
instituting such suits hereafter.  Moreover we think
that the course of decisions even in the late Judicial
Commisioner’s Court was not altogether uniform. In
Musommat Jot Kuar v. Lakha Singh (1), Pandit
Kawmatva Lav (afterwards Mr. Justice Kawnmarva
LaL) did not go the length of the view taken in
Sheoratan Singh ond another v. Hubba Singh and
another (2) and Gumani Singh v. Chokkar Singh ond
another (3) but adopted, if we may say so, a middle
position in holding that the reversioner could be al-
lowed to redeem the mortgage, where it was necessary,
for the protection of the property. In Thakur Basant
Singh v. Thakur Rampal Singh and onother (4) a
Bench consisting of Messrs. Damiers and Lyviz
overruled the decision in Guman: Singh v. Chakkar
Singh and another (3) and held that the reversioner
has nc more than a spes successionis and hag not
therefore any present interest in the property within
the meaning of section 91 of the Transfer of Property
Act so as to enable him to redeem a mortgage in respect
of the property.

The view which we have taken above is supported
by the decision in Ram Chandra v. Kallu and others (5)
in which a Bench of the Allahabad High Court consisting
of Sir Jorn Sranrrmy, C. J. and Mr. Bawgrit, J., held

“that the reversionary heirs of the deceased husband of a

Hindu widow in possession as such of her hushand’s pro-
perty are not persons who, within the meaning of sec-
tion 91 of the Transfer of Property Act, 1882, have suck

1) (1914) 4 0, & AILR., 493. (2) (1894) Select Case No. 271,
{8) (1905) 8 0.C., 849 L (4) (1917) 6 0.1.J., 248,
{5 (19'98) LI.R., 30 All., 497.



VOL. V. | LUCKNOW SERIES. ' 701

an interest in the mortgaged property, as would entitle
them during the lifetime of the widow to redeem a mort-
gage made by the husband. We are in entire agree-
ment, if we may say so with respect, with the reasons
given by the learned Judges in support of their decision.
In Nareyana Keutti Govadan v. Pechiammal and others
(1), Sunpra Avyar, J., held that a reversioner cannot
voluntarily claim to redesm a mortgage made by the last
male holder or institute a suit for that purpcse, but he
was of opinion that where a suif is instituted by a mort-
gagee for sale such a reversioner would be entitled to dis-
charge the mortgage to prevent the loss of the property to
which he would be entitled to succeed on the death of the
widow. In Saranga Sesha Naidu v. Periasani Odayar
(2), Ranmsam, J., held that the reversioner cannot sue
to redeem during the lifetime of the widow, but was
inclined to the opinion that where the appropriate allega-
tions are made and the facts are proved, to the effect that
the intervening female’s conduct is such as to raise the
apprehension that the property will never be redeemed
or altogether lost to a transferee, the reversioner should
be allowed to maintain an action for the preservation of
the property, on the same principle that actions to retain
waste are allowed.

It might be necessary for us in some case hereafter
to decide as vegards the right of a reversioner to maintain
a suit for redemption on the ground of its being necessary
for preservation of the estate, or as regards his right to
discharge the mortgage when a suit is instituted by the
mortgagee for sale or foreclosure but as we have stated
before, these questions do not arise in this case and it is

‘not therefore necessary for us to express any opinion about

them. All that we decide is that apart from any case of
wagte or necessity for preservation of the property a rever-
sioner in the lifetime of a Hindu widow like the plaintift
in the present case is not a person having any ‘interest in

1y (1911 I.L.R., 86 Mad., 426, @) (1921) L.I.R., 44 Mad., 951.
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the mortgaged property or in the right to redeem it with-
in the meaning of clauses («) and (b) of section 91 of the
Transfer of Property Act.  The result therefore is that
the claim of the plaintiff which has been pressed on the
basis of his right as a veversioner simpliciter must feil.
Hor the above reasons we allow the appeal, set aside
the decree of the lower appellate court and dismiss the
plaintif’s suit with costs in all the three courts.

Appeal allowed.

APPELLATH CIVIL.

Before Mr. Justice Wazir Hasan and Mr. Justice Bisheshwar
Nath Srivastava.

PRAG DIN (PLAINTIFF-APPELLANT) v. NANKATD SINGH
AND ANOTHER (DEFENDANTS-RESPONDENTS.)™

Transfer of Property Adet (IV of 1889), section 63—Mortgaye
with possession—Part of the mortgaged property sequired
by Government—Mortgagee, whether entitled to get the
compensation money—=Substituted security, case of.

On a plain interpretation of section 68 of the Transfer of
Property Act it is clear that a mortgagee has a right to call
upon the mortgagor to give another sufficient security, but he
is not bound to do so. Where part of the subject cf the secur-
ity has assumed a new form it is a case of substituted securiby
and on general principles the mortgagee is entitled to take
possession of the new form of the security,

Where portion of the mortgaged property is acquired
under the Land Acquisition Act the money paid by the Gov-
.ernment as compensation for a part of the mortgaged estate is
impressed with the same liability as the land for which it is
the compensation and is thus a security in the new form and
the mortgagee is entitled to get that money. Sajjadi Begam.
v. Musammat Janki Bibi (1), and Ladli Prasad v. Nizam-ud-
din Khan (2), distinguished. Venkatrama Iyer v. Esumso

* Becond Civil Appeal No, 281  of 1929, against the decree of
M. Humayun Mirza, Subordinate Judge of Lmeknow, dated the 10th July,
1929, confirming the decres of Bahu Bhagweti Prasad, First Munsif, District
Tucknow, dated the 11th of February, 1929.

(1) {1917) 20 0.C., 2i6. (2} (1019) 22 0.C., 342,



