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T r a n s f e r  o f  P r o p e r t y  A c t  ( I V  o f  1882), s e c t i o n  91(a) a n d  ( b )—
H i n d u  l a w — M o r t g a g e  b y  a  H i n d u — W id o t o  o f  m o r t g a g o r  
i n  p o s s e s s i o n — R e v e r s i o n e r ’s  r i g h t  t o  r e d e e m  in  t h e  l i f e 
t i m e  o f  t h e  w i d o w — W a s t e  o r  ? i e o e s s i t y  o f  p r e s e r v a t i o n  o f  
p r o p e r t y ,  h o w  a f f e c t  a  r e v e r s i o n e r ' s  r i g h t  t o  r e d e e m .

H e l d ,  that apart from any case of waste or necessitv for 
preservation of the property, a reversioner in the lifetime of 
a Hindu widow is not a person having any interest in the mort
gaged property or in the right to redeem it within the meaning 
o f  clauses (a) and (b) of section 91 of the Transfer of Property 
Act. The interest referred to in those clauses which can 
entitle a person to redeem or institute a suit for redemption 
must be a present interest in the mortgaged property or in the 
equity of redemption.

The position of a reversioner during the lifetime of s>

Hindu widow is nothing more than that of the person with a 
mere &2:)es s u c c e s s i o n i s  and he cannot therefore have any right 
to redeem or institute a suit for redemption while the widow 
is alive. S h e o r a t a i i  S i n g h  a n d  a n o t h e r  v. H u b b a -  S i n g h  a n d

■ a n o t h e r  (1), G u m a n i  S i n g h  v. G h a k k a r  S i n g h  a n d  a n o t h e r  (2),
' J a n g i  R a m  a n d  o t h e r s  v. C h a u d h r i  S h e o r a j  S i n g h  a n d  another
(3), a n d  B a s a w a n  v. N a t h a  a n d  o t h e r s  (4’), dissented from,
'A m r it  N a r a y a n  S i n g h  y, G a y a  S i n g h  a n d  o t h e r s  (5), T h a k u r  

B a s a n t  S i n g h  v. T h a l a i r  R d r n p a l  S i n g h  a n d  a n o t h e r  (6), and 
'E a r n  C h a n d r a  v, K a l lv .  a n d  o t h e r s  (7), relied on.

N a r a y a n a  K u t t i  ( l o i m d a n  v. P e c h i a m m a l  an d - o t h e r s  (S),.
D a m s  V . A n g e l  (9), S t o c k l e y  v. P a r s o n s  (10), a n d  G r e e n  v.
M e i n a l l  (11), referred to. '

 ̂ I ___________________ _____ —_
^Second Civil Appeal -No. 24=7 of 1929, against the decree of S. Asghar 

Hasan, District Judge of Hardoi, dated the Ist of May, 1329. reversing the 
decree of Babn Jagdamba Saran, Additional Subordinate Judge of Hardoi  ̂
dated the 30th of April, 1928, dismissing tlie plaintiffs’ claim,

(1) (1894) Select Case No. 271. (3) (190S) 8 O.C. 349.
(3) (1914) 2 O.L.J., 338. (4) (1924) 11 O.L.T., i59.
(o) (1917) I/.E., 45 I. A., 35. (6) '(1919) 6 O .LX, M8.
(7) (1908) Lli.R., 30 AIL, 497. (8) (1911) 36 Mad., 426.
(9) (1862) 45 E. E., 1287. (10) (1890) 45 Ch.D., 51.

(11) (1911) 2 Ch.D., 275.
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Messrs. Badha Kfishm  and Baj Bahadur, for the 
chhotev appellantB. .

S in g h

svBAT ■■ Messrs. M. Wasim, Bai Bahadur B. Mohan Lai 
Singh. S- C, Dcis, for tlie respondents.

E a z a  and Sr i v a s t a v a , JJ . :— This is a second 
appeal against tlie judgment and decree, dated tiie 1st 
o f  May, 1929, passed by tlie District Judge of 
Hardoi reversing tlie decision, dated the 30th of Aprils
1928, passed by the Additional Subordinate Judge of 
the same place. It arises out of a suit for redemption 
of a mortgage, dated the 7th of December, 1882, 
executed by Laltu Singh, husband' of Musamnaat 
G-aneshi, who was originally impleaded as defendant 
No, 1, in the suit. The mortgage was for Es. 4,000 in 
favour of Girindra.Singh, grandfather of Chhotey Singh, 
defendant ]^o. 2. The remaining defendants in the suit 
were impleaded as subsequent transferees and as per
sons holding rights of grove-holders from tlie defendant 
No. 2. The plaintiff, Surat Singh, claimed the right to 
redeem the mortgage on the ground that he was the pre
sumptive reversioner of Laltu Singh on the death of 
Musammat Ganeshi. Chhotey Singh and Musammat 
Ganeshi contested the suit. Chhotey Singh raised 
various pleas in defence, but the only plea with which we 
are now concerned is the legal one as regards the plain
tiff’ s right as reversioner to redeem the mortgage in the 
lifetime of the widow. Musammat GanesKi denied the 
plaintiff’s title as a reversioner.

The learned trial Judge found that in the lifetime of 
a Hindu widow the reversioner cannot be considered to 
have any interest in the property within the meaning of 
section 91 of the Transfer of Property Act which could 
entitle him to institute a suit for redemption. He dis
missed the suit accordingly. On appeal the learned Dis
trict Judge has disagreed with the opinion of tlie trial 
Judge and held that the plaintiff Surat Singh is entitled 
to redeem the property.
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Before we enter into a discussion of the q_uestion of 
law arising for determination in this appeal; it is neces- 
sary to mention that on the 25th of April, 1928, the ©.
^plaintiff made a statement in the trial court discharging 
Mnsammat Ganeshi, defendant No. 1, from the array of 
parties in the case, but this fact appears to haTe been  ̂ ^
overlooked when the plaintiff filed his appeal in the srivajtam̂
court o f the District Judge, as she was impleaded as a 
respondent in the appeal. The attention o f  the learned ,
District Judge also does not seem to haTe been 
-dra-wn to the fact that Miisaniinat Ganeshi had ceased 
to be a party to the snit in liie tria.1 court, because we 
find that he has decreed the plaintiff’s suit not only 
against Ghhotey Singh, but also against Mnsanimat 
■Ganeshi.

It is under these ciicumstances that the present 
appeal has been filed both by Ghhotey Singh and Musam- 
mat Ganeshi. The main contention urged in support of 
the appeal is that the plaintiff as a reversioner has in the 
lifetime of Musammat Ganeshi, the widow of Laltu 
Singh, no present interest such as could entitle him to 
maintain a suit for redemption. Section 91 of the 

"Transfer of Property Act provides that besides the mort^ 
gagor any of the following persons may redeem or in
stitute a suit for redemption of the mortgaged pro
perty ! —

‘ ‘ (a) any person (other than the mortgagee of the 
interest sought to be redeemed), having 
any interest in or charge upon the property;

(h) any person having any interest in or charge 
upon the right to redeem the property; . .

The plaintiff’s position, is thâ t as a reversioner he is 
n person having an interest in the property as well as an 
interest in the right to redeem the property within the 

■meaning of clauses (a) and (b) of section 91 quoted above.



III Davis V. Angel (1) the Lord Cliancellor Lord 
W estbuey made the ioliowing observations ; —

Stoat "But though the distinctioB is a fine one yet it.
perfectly exists and is easily apprehended— ‘ 
I mean the distinction between an interest 

Hai-ia and that has arisen and is represented, and an
interest that has not arisen and that never 
may arise, but with regard to which there 
is a remote possibility that the event whicli' 
has not occurred and upon which • it is 
made to hang may hereafter occur. The 
latter is not an interest, it is not a right; 
it is nothing more than a bare expectation 
of a future right. The expectation of a 
future interest, or rather, of a future event 

.that may give an interest, is not a thing 
which would justify a Court of Equity in
entertaining a suit at the instance of a
party having that and nothing more.”

These remarks seem to us quite apposite to describe 
the status of the plaintiff in the present case. In re
Parsons. Stockley v. Parsons (2), Justice K ay
remarked that”  :—

“ It is indisputable law that no one can have any 
estate or interest, at law or in equity, con
tingent or other, in the property of a living 
person to which he hopes to succeed as Heir- 
at law or next of kin of such living person. 
During the life of such person no one can.' 
have more than a spes suooessionis, "an. 
expectation or hope of: succeeding to hia 
property.’ *

In re Green. Green v. Meinall (3), W aerington,
J. , dealing with the spes mccessionis which; the brother.-

(I'j (1862) 45 E.E., 1287. (3) (18i,0) 40 Ch, D SI
13) (1911) 2 Cl. D., a75.. ' SI.
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vm■:of a person lias during liis Itfetime to a sliare in his 
property observed as follows

“ Is it possible to say that tliis spes s.ucoessionis is 
a ‘right, title, estate or interest in espec- 
tancy, in, to, or in respect o f property''.
In ray opinion it is not.”  mui

111 Amrit Ncmiyan Singh v. Gai/a Singh and others jj. ’ 
(1) tlieir Lordsliips of tlie fJiidicial Committee referring 
to the case of a Hindu reversioner obserÂ ed that:—

“ A Hindu reversioner has no right or interest in. 
pmesenti in the property which the female 
owner holds for her life. , Until it vests in 
him on her death, shonld he survive her. 
he has nothing to assign or to relinquish, 
or even to transmit to his heirs. His 
right becomes concrete only on her de
mise; until then it is mere spes su cces-  
s io n is .”

Thus we have little doubt that the interest referred 
to in clauses (a) and (b) of section 91 of the Transfer of 
Property Act which can entitle a person to redeem or 
institute a suit for redemption must be a present interest 
in the mortgaged property or in the equity of redemption.
It would hardly be in consonance with sound principles 
of jurisprudence to construe the terms of these clauses so 
as to give a right of suit to a person who has no interest 
whatever at present and has at best in the words of Lord 
‘W estbtjry in Davis v. Angel (2) cited above, notMng 
more than “  an expectation of the possibility o f a future 
event which, if it occurs, may give birth to an interest/- 
It is also clear that the position of a reversioner like the 
plaintiff during the lifetime of a Hindu widow is nothing 
more than that of the person with a mere spes succes- 
sionis. It would therefore follow that a person in the 
position of the plaintiff cannot have any right to redeem 

‘(1) (1917) 45 LA,, 35. (2) (1862) 45 E.E., 1287.
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or institute a suit for redemption while the widow is alive. 
omoTCy We are strengthened in this conclusion by the considera™

fl. tion of the many anamolies, complications and difficulties
which would arise in case such a right of redemption is- 
conceded to a reversioner in the widow’s lifetime.

n - and XXXrV, rule 1 of the Code of Civil Procedure
S r i v a s t a m ,  provides that “ all persons having an interest either in 

the mortgage security or in the right of redemption shall 
be joined as parties to any suit relating to the mortgoge.”  
If the reversioner is recognized as a person Iiaving an 
interest within the meaning of clauses (a) and (b) of sec
tion 91 of the Transfer of Property Act, he must also ]-)e 
considered to he a person having an interest in the mort
gage security or in the right of redemption within the 
meaning of order X X XIV , rule 1 of the Code of Civil 
Procedure. The result of this would be that in all suits 
for foreclosure, sale and redemption it will be obligatory 
on the plaintiff to implead the reversioner. To carry the 
matter to its logical conclusion, it should he necessary to 
implead not only the presumptive reversioner, but the 
whole body of reversioners. If the presumptive rever
sioner has such an interest as is referred to in 
firder XXXIV , rule 1 of the Code of Civil Procedure, it 
can hardly be said that a more remote reversioner is not 
possessed of a similar interest. It is merely a matter of 
the degrees of possibility between one reversioner and 
another. It is obvious that it will be laying a heavy 
burden upon plaintiffs in such cases to make a searcK for 
the reversioners and to implead them. Again the ques
tion would arise whether if the reversioner is allowed to 
maintain such a suit for redemption, the suit should be 
considered to have been instituted by him in his represen
tative capacity or otherwise? When we. questioned 
Mr. Washn, the learned Counsel for the plaintiff-respon
dent on this point, he, realizing the difficulties of the 
position, said that he would not claim a suit like the 
present one to be a representative suit. If this is so then



1929there can be no end of sucii suitsj because eacli rever
sioner may claim to exercise his right to institute a suit 
for redemption. Order X X X IV , rule 7, provides that 
the decree for redemption shall direct the plaintiff to pay sikgh! 
the mortgage money “ on a day to be fixed by the courts 
and that if such payment is not made on or before the  ̂
day to be fixed by the court, .the plaintiff shall (unless the Srizastava. 

mortgage is simple or usufructuary) be debarred from all 
right to redeem or (unless the mortgage is by conditional 
sale) that the mortgaged property be sold. Suppose the 
mortgaged property is sold. What would be the posi
tion then of the widov/ or of the actual reversioner, if he 
happens to be a person different from the plaintiff, in case 
they Yt̂ ant to redeem the property? Again, what would 
be the position as regards the right of the actual rever
sioner to challenge the mortgage on the ground of its 
being without any legal necessity, in case he happens to 
be a person different from the reversioner who has 
redeemed the mortgage? Further it is conceivable that 
difficulties and complications might arise as regards the 
position of a reversioner who makes the redemption in 
relation to the mortgaged property and as regards the 
limitation governing a suit brought by the widow or by 
the actual reversioner to recover the property from him 
or his representatives.

Mr. Wasim on behalf of the plaintiff laid empHasis- 
on the fact that if the reversioner is not allowed to 
redeem there may be cases in 'which the mortgage money 
might swell into a huge amount which might make the 
redemption impossible or cases in which the widow ' 
might allow the right of redemption to become barred by 
timQ. He has also argued that as it is well settled that 
the reversioner has a right to demand that the estate 
should be kept free from waste and free from danger 
during its enjoyment by the widow, so there is no reason 
why he should not similarly be allowed to redeem the 
property at least for the protection of the estate. It is 
not necessary for us in tHe present case to "decide wEether
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a reversioner should or sliould not be allowed to redeem 
the property, where lie succeeds in making out a case on,
the ground of the redemption being necessary for the

smm. preservation or protection oi the property. It is siiffi-
eient to say that the learned Counsel for the plaintiff

Ram and Surat Singh has not urged any arguments before us on
Srivastava, th is grOUnd.

Eeliance. has also been placed by Mr. Wasim on 
some decisions of the late Judicial Commissioner’ s
Court. The iirst case relied upon is SJwomtan Shtgh
and another v. Huhha Singh and another (1). In this 
case Mr. S p a n k ie , A. J. G., formulated the question 
arising for determination in the case in the following 
i;erms:—

“ The question I  have to decide seems therefore to 
be whether the plaintiffs, as presumptively 
entitled to the possession of the lands on
the death of the widow, if they survive
her, have only a spes successionis or have
an interest in the lands and in the right to 
redeem them.”

He answered this question by holding that ‘ 'the ex
pectancy of succession -which the person has who is pre
sumptively entitled to possession on the death of a 
Hindu widow, if he survive her, seems to be a possibility 
coupled with an interest.” . He based his conclusion 
upon the grounds that such a reversioner has a right to 
■sue to preserve the property and to obtain a 'declaration 
in respect of alienations made by the widow without legal 
necessity. With all respect we find ourselves unable to 
accept the decision as correct. The fact, that a re*ver- 
sioner is interested in the preservation of the property and 
has therefore been allowed to institute such suits, does 
not mean that he has any present interest in the property 
which could entitle him to maintain a suit for redemption,

(1) (1894) Select Case No. 271.

t h e  INDIAN LAW EEPOBTS. [vO L . V .



VOL. V . i  LUCXNOW SERIES. 6t)9

1929J^urtlier in tlie face of tlie very definite and clear pro
nouncement of their Lordships of the Judicial Committee ' 
in Amrit Namyan Singh v. Gaya Singh and other (1), _®.
to which we,have made reference above, it can hardly sisea
he possible to say now that the position, of a Hindu
reversioner is in any way better than that of a mere
possibility. S r i v a s t a n a ,

JJ.
The next case relied upon is Gtmiani Smgh v. 

CIiaMar Singh and another (2) in which a Bench of the 
Judicial Commissioner’ s Court approved and followed the 
ciecision of Mr. S p a n k ie  in Sheoratan Singh and 
another v. Huhha Singh and another (3). In this' case 
it was remarked that section 91 of the Transfer of Pro
perty Act allows the right of redemption to “ persons as 
remotely, if not more remotely interested in the property 
than a reversioner have a right to redeem.”  With due 
respect to the learned Judges we would point out that all 
persons who have been allowed the right of redemption 
in this section are persons having a present interest in 
the property. Jangi Ram and others v, Chaudhri Sheo- 
raj Singh and another (4) was also referred to. In this 
case another Bench of the same court made a remark 
with reference to the decision in Gumani Singh v. 
Chakhar Singh and another (2) that the reversioner’ s 
rights to redeem cannot be denied. It might be pointed 
out that the remark is a mere obiter dictum and in any 
case it does not carry us beyond the decision in Gumani 
Singh v. Chakhar Singh and another (2) on which the 
remark is founded.

The last case relied upon is Basmvan v. Natha and 
others (5) decided by a single Judge of the late Judicial 
Commissioner’s Court. In this case also the decision in 
Gumani Singh v. Ghakkar Singh and another (2)  ̂ was 
followed. It was also argued that we O'q.ght to follow

(1) (1917) L.E., 45 I. A.. 35. , (2) (1905) 8 0. 0., 349.
(3) (1894) Select Case No. 271. (d) (1914) 2 0. L. J., 338.

(5) (1924) 11 0. L. J., 452.



the view taken in these cases on tiie principle of stare 
Ciair,]:;-- d&cisis. As regai'cls this, it would be sufficient to say 

that the decisions of the late Judicial Commissioner’ s 
&?NGa Court are not binding upon us. Further in a matter 

like the one involved in this case there can be no appre
hension of our unsettling any settled rights. At best 

slZtZa, it would prevent persons in the position of plaintiff from , 
instituting such suits hereafter. Moreover we think 
that the course of decisions even in the late Judicial 
Commisioner’ s Court was not altogether uniform. In 
Musammat Jot Kuar v. Lahlia Singh' (1), Pandit 
K anhaiya  L a l  (afterwards Mr. Justice K an h a iya  
L a l)  did not go the length of the view taken in 
Sheoratan Singh and another v. Hubha Singh and 
another (2) and Gumani Singh v. Chakkar Singh and 
another (3) but adopted, i f  we may say so, a middle 
position in holding that the reversioner coiild be al
lowed to redeem the mortgage, where it was necessary 
for the protection of the property. In TJiahtir Basant 
Singh v. Thakur Rampal Singh and another (4) a 
Bench consisting of Messrs. D a n ie ls  and L y l e  
overruled the decision in Gumani Singh v. Chakkar 
Singh and another (3) and held that the reversioner 
has no more than a spes successionis and has not 
therefore any present interest in the property within 
the meaning of section 91 o f the Transfer o f Property 
'Act so as to enable him to redeeBi a m,ortgagc in respect

• of the property.
The view which we have taken above is supported 

by the decision in Ma?n Ghandra v. Kallu and others (5) 
in which a Bench of the Allahabad High Court consisting 
of Sir John Stanley, C. J. and Mr. Banerji, J , / ‘heM" 
that the reversionary heirs of the deceased husband o f a; 
Hindu widow in possession as such of her husband’s pro
perty are not persons who, within the meaning of sec
tion 91 of the Transfer of Property Act, 1882, have sucb

(1) (1914) 4 0. «Sc A.I.E., 493. , , (2) (1894) Select Case No. 271.
(3) (1905) 8 O.C., 349. . (4) (1917) 6 O.L.J., 248.

(5) (IffOS) T.L.R., 30 All., 497.
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an interest in the mortgaged property, as would entitle 
them during the lifetime of the widow to redeem a mort- 
gage made by the husband. We are in entire agree- v. 
ment;, if we may say so with respect, with the reasons sSea 
given by the learned Judges in support of their decision.
In Narayana K-utti Gouiidcm v. Pechimnmal and others  ̂ ^
(1), SuNBEA Ayyas, J ., held that a reversioner cannot Sri'sastava., 
voluntarily claim to redeem a mortgage made by the last
male holder or institute a suit for that purpose, but he 
was of opinion that where a suit is instituted by a mort
gagee for sale such a reversioner would be entitled to dis
charge the mortgage to prevent the loss of the property to 
which he would be entitled to succeed on the death of the 
widow. In Saranga Sesha Naidu v, Periasani Odayar
(2 ) ,  B a m e s a m , J . ,  ] ie ld  t h a i  t h e  r e v e r s io n e r  c a n n o t  s u e  
to redeem during the lifetime of the widow, but w a s  
inclined to the opinion that where the appropriate allega
tions are made and the facts are proved, to the e f fe c t  that 
the intervening female’ s conduct is such as to raise the 
apprehension that the property will never be redeemed 
or altogether lost to a transferee, the reversioner should 
be allowed to maintain an action for the preservation of 
the property, on the same principle that actions to retain 
waste are allowed.

It might be necessary for us in some case hereafter 
to decide as regards the right of a reversioner to maintain 
a suit for redemption on the ground of its being necessary 
for preservation of the estate, or as regards his right to 
'discharge the mortgage when a suit, is instituted by the 
mortgagee for sale or foreclosure but as we have stated 
before, these questions do not arise in this case and it is 
not therefore necessary for us to express any opinion about 
them. All that we decide is that apart from any case of 
waste or necessity for preservation of the property a rever
sioner in the lifetime of a Hindu ’widow like the plaintiff 
in the present case is not a person having any interest in

(1) (1911) LL.E., 36 Mad., 426., (2) (1921) LIj.R., 44 Mad., 951.
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1929 the mortgaged property or in tlie right to redeem it witli- 
rneaiiing of clauses (a) and ('6) oi section 91 of the 

V. Transfer of Property Act, The result therefore is that
sitch!' ■'•'lie claim of the plaintiff' which lias been pressed on the

basis of his right as a reversioner siiiipliciter must jail.
Eor the above reasons we allow the appeal, set aside 

the decree of the lower appellate court and dismiss the 
plaintiff’s suit with costs in all the tliree courts.

Appeal allotoed.

APPELLATE CIYIL.

B e f o r e  M r .  J u s t i c e  W a z i r  H a s a n  a n d  M r .  J u s t i c e  B i s h e s h w a r  
N a t h  S r i v a s t a v a .

1&30 PE AG DIN ( P l a i n t i f f - a p p e l l a n t )  v. NANEAU SINGH
January, 3. ANOTEBE (DEFEISfDANTS-RESPONDENTS .)*

T r a n s f e r  o f  P r o p e r t y  A c t  { I V  o f  1882), s e c t i o n  68— M o r t g a g e  
w i t h  p o s s e s s i o n — P a r t  o f  t h e  m o r t g a g e d  p ' o p e r ty ^  a c q u i r e d  
b y  G o v e r n m e n t — M o r t g a g e e ,  l o h e t h e r  e n t i t l e d  t o  g e t  t h e  
c o m p e n s a t i o n  m o n e y — S u b s t i t u t e d  s e c u r i t y ,  c a s e  o f .  -
On a plain interpretation of section 68 of the Transfer of 

Property Act it is clear that a mortgagee has a right to call 
upon the mortgagor to give another sufficient security, but he 
-is not bound to do so. Where part of the subject oi; the secur
ity has assumed a new form it is a case of substituted security 
and on general principles the mortgagee is entitled to take 
possession of the new form .of the security.

Where portion of the mortgaged property is acquired 
under the Land Acquisition Act the money paid by the Gov- 
>ernment as compensation for a part of the mortgaged estate is 
impressed with the same liability as the land for which it is 
the compensation and is thus a security in the new form and 
the mortgagee is entitled to get that money. S a j j a d i  B e g a m .  
v. M u s a m m a t  J a n k i  B i h i  (1), and L a d l i  P r a s a d  v .  N i z a m - u d -  
d m  K h a n  ( 2 ) , distinguished. V e n k a t r a m a  I y e r  v. E s m n s a

* Seeonia Civil Appeal No, 281' of 1929, against the decree of 
M. Humayuii Mirsa, Subordinate .Judge of Lncknow, dated the 19th July, 
1929, coujSrming the decree of Bahu Bhagwati Prasad, First Miinsif, District 
liuelmo-w, dated the 11th of Pebiuary, 1929.

(I), a917) ,20 O.C., ‘255. (2) flOlO) 22 O.G., 342,


