
a.t tJie same conclusion. The order of the Assistant Col-
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lector, dated tlie 26tli of September, 1927, is founded on 
"v. the decree passed by the Munsif. This decree was subse-

liSsmT; quently modified by the Court of Appeal. In so far as 
the foundation of the Assistant Collector’s order had been 
removed by the appellate court, there remains nothing to 
support it. The order of the Assistant Collector must, 
therefore, be deemed to be subject to the order of the 
appellate court.

i"or the above reasons we are of opinion that the 
decision arrived at by the learned District Judge is 
correct. The appeal fails and is dismissed with costs.

Appeal dismissed.

A P P E L L A T E  C m L .
B e f o r e  S i r  L o u i s  S t u a r t ,  K n i g h t ,  C h i e f  J u d g e  a n d  M r .

J u s t i c e  M u h a m m a d  B a z a .

D c c e Z c r  I^AGGHU SINGH AND OTHERS (P lA IN T IF F S-A P P B L L A N T S)  
18. ’ V. DEPUTY COMMISSIONEE, SITAPUE,

--------------- MANAGEE, COUET OE W AEDS KATESAE
E S Tx4.TE, (Defendant-re spondbnt) .

L i m i t a t i o n  A c t  ( I X  o f  1908), a r t i c l e  148— M o r t g a g e  o f  N a w a h i  
t i m e s — M o r t g a g e e  a g r e e i n g  t h a t  i f  h e  d i d  n o t  p a y  u p .  

h y  a  . c e r t a i n  d a t e  h e  w o u l d  l o s e  d l l  h i s  r i g h t s  a n d  w o u l d  
h a n d  o v e r  p o s s e s s i o n — D e f a u l t  i n  p a y m e n t — P o s s e s s i o n  

a c t u a l ly  h a n d e d  o v e r  l o n g  a f t e r  t h e  t i m e  f i x e d — M o r t g a g e e  
in  p o s s e s s i o n  e v e r  s i n c e — R e d e m p t i o n  s u i t  w h e n  b a r r e d  h y  

l i m i t a t i o n — O u d h  E s t a t e s  A c t  ( I  o f  1869), s e c t i o n  6—  
S e c t i o n  6 o f  A c t  (I o f  1869), a p p l i c a b i l i t y  o f .

A , mortgage without possession of certain villages was 
executed in January, 1846, and the mortgagor agreed that if 
he did not pay the amount due in 1848 he would lose all his 
rights and would hand over possession to the mortgagees and 
admittedly nothing was paid and the villages were handed (^ 7 et  
to the mortgagee in 1852 and the mortgagee remained in 
possession of them ever since.

H e l d ,  that the suit for redemption brought in 1928 was 
barred hy limitation under article 148 of the first schedule of

*Second Civil Appeal ISTo.-Td- of 1939, against the decree of Mr. Gokul 
!Praaad, Subordinate Judge of Sitapur, dated the 15th of November, 1928, 
confirming the decree of Pandit Pradyumn Kiahen Kaul, Munsif of Sitapur, 
■dated the i21st of May, 1928.
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1929the Limitation Act, the period of limitation being 60 years from 
the dat© when the right to redeem or to recover possession Eagghtt 
accrues. The right to redeem under the mortgage accrued as 
soon as the mortgage was executed and possession did not pass Depots
until after the right to redeem disappeared under the terms 
of the mortgage. At best the right to recover possession m aj^ Sitapub .

be said to have accrued at the latest in 1852 after the possession 
had passed.and even from that date the suit was time barred.

Section 6 of Act I of 1869 applieB to mortgages executed 
on or after the 13th of February, 1844, and only to two classes 
of mortgages, viz. mortgages which fixed no term within 
which the property comprised might be redeemed, or mort­
gages which fixed the term within which the property com­
prised might be redeemed if such term had not expired before 
the 13th of Pebruary, 1856. R a j a  a n d  o t h e r s  v. M a h a n t  
S a n t r a n i  D a s  a n d  a n o t h e r  (1), relied on.

Messrs. Ali Zaheer and Hahih AU Khan,  for the 
appellants.

Messrs. G. H. Thomas, K. D. Trivecli and B. K. 
Bhargava, for the respondents.

S t u a r t , 0 . J. and E a z a , J . : — This second appeal 
relates to a suit for redemption. The facts are these.
It is admitted between the parties that a certain Thakur- 
Kesri Singh, who is now represented by the plaintiffs- 
appellants, mortgaged to Thakur Sheo Bakhsh Singh, 
the Taluqdar of Katesar, through his harinda Jhao Lai 
the villages of Sultanpur and Akbarpur by two deeds 
executed on the 28th Muharram, 1262, Hijri, corres­
ponding with the 27th of January, 1846. There is no- 
dispute now as to the fact that these deeds were executed 
on that date and that both the villages in question were- 
mortgaged. It is the property mortgaged by these deeds 
whicS the appellants now desire to redeem and their claim 
to redeem having been rejected by the courts below, they 
have come here in second appeal.

W e have to look closely at the terms of these deeds.
LTnder the terms of the deeds the mortgagor mortgaged :

(1) (1915) 18 0 .0 ,, 95.



the villages -vvitlioiit possession and agreed that if lie did 
EAGfTHtT not pay the amount due by the end of Agiian 1255 Pasli, 

that is to say, in the year 1848 A. D ., he would lose all 
cmrais- rights in the villages and that he would then hand 
sm?uK possession of the villages to the mortgagee. It is

admitted before us that nothing was paid ajid that the 
villages were actually handed over to the mortgagee not 

.anTEazf/j'. in the year 1848, but in the year 1852, and the mortgagee 
has been in possession of these villages ever since. The 
suit was dismissed on the ground that it was barred by 
limitation and also under the principles of res judicata. 
W e have first to consider what remedy the mortgagor 
had under the deeds? Until the annexation of Ondh 
in 1856 it must be held that his remedy would ordinarily 
be confined to the remedy given him mider the terms o f 
the deeds themselves, and if that view is taken, the suit 
clearly fails for under the terms of the deeds all his title 
to the property disappeared in 1848 as he had not bŷ  
then paid up the amount due. But even if another view 
is taken and it is held that under the rule of the Kings 
of Oudh there was an equitable right to recover posses­
sion, this right would have commenced in the year 1852 
when the mortgagee obtained possession. It is to be 
remembered that the British annexation took place on 
the 13th of February, 1856, and that from the time of 
the British annexation up to the disturbances of 1857, 
that is to say, for soniething over a year, there were 
British courts in existence. If he had an equitable 
right to redeem, he could have exercised that right at any 
time during that period. We have not been referred 
to any Act of the Legislature from the 13th of February, 
1856, onwards which gave a right to redeem in th(? case 
■of mortgages executed before the annexation, where under 
the terms of the mortgages themselves the right to redeem 
had ceased to exist. But if it be conceded that the equit­
able principle which permits redemption came into force 
•to cover s\ich cases, it must be taken to have come in

6 8 6  THE .INDIAN LAW  REPORTS. [VOL. V .



1929force as soon as tlie British Goiirts came into beino’ in _ 
February, 1856. The reason why we take this view Kagghu 
is as follows : The article ot‘ limitation that Avoiild cover 
this case is clearly article 148 of the first schedule of 
Act IX  of 1908. The period is sixty years from the date 
wdien the right to redeem or to recover possession accrues.
Strictly speaking the light to redeem under these mort­
gages accrued as soon as the mortgages were executed.
The possession did not pass until after the right to redeem 
liad disappeared, if the terms of the mortgages are taken 
strictly. But even putting the case for the appellants 
as high as it can be put, the right to recover possession 
may be said to have accrued at the latest in 1852 after 
iihe property had passed out of his hands. So the period 
of sixty years would have expired in 1912. This suit 
ŵ as instituted in Janua,ry, 1928.

The learned counsel for the appellants has argued 
■fchat owing to the action of th.e British Government the 
right to redeem disappeared on the 15th of March, 1858, 
when under the well-known proclamation of Lord Canii' 
ing all rights in Oudh land were confiscated. He argued 
Ihat niider the proclamation of the 10th of October, 1859, 
ihe property in question was handed over with full pro­
prietary title to the taluqdar, and that he had no right 
■of redemption until Act I of 1869 ŵ as passed wh?,n under 
the provisions of section 6 his right to redeem was 
readmitted and safeguarded. He overlooks one import­
ant fact here. Section 6 applies to mortgages executed 
on or after the 13th of February, 1844. These mort­
gages were executed after the 13th of February, 1844.
But^the section applies only to two classes of mortgages. 
Mortgages which fixed no term within which the property 
■comprised might be redeemed, or mortgages which fixed 
-the term within which the property comprised might he 
Tedeemed if such term had not expired before the 13tli of 
February, 1856. Now these mortgages did fix a term 
within which the property comprised in the mortgagee

'VOL. V . ]  LTTCKNOW SEKTES. 687



19̂ 9 might be redeemed, but that term had expired in 1848.;
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eaqghu We do not consider that this argument can be accepted.
In any instance the appellants have to meet what appears

me to be an insuperable difficulty. If, to put it at
sroNEs, the highest, their right to redeem had accrued in 1852 and

it is granted that between 1868 and 1869 the right had 
disappeared and revived again in 1869, there is nothing 

anTnâ -a'/' article 148 which justifies the tacking of the term 
of the extra ten years on to the sixty years period allowed, 
and even if it were tacked on, the suit would be time- 
barred, for it was not filed within seventy-one years. 
The suggestion of the learned counsel that it must be 
taken that his right to redeem or to recover possession 
accrued only in 1869 is one that we cannot accept. He had 
a right to redeem clearly from 1846. If he did not lose 
the right in 1848 and lost it for a period when it was 
revived again, it "did not come into being for the first 
time in 1869. For these reasons we consider the appeal 
must fail and we need look only shortly at the other point.

It is established that in the year 1858 the predecessors 
of the present plaintiffs-appellants came into the settle­
ment court to redeem this property under these deeds and 
their claim was rejected. The courts below decided that 
their right to redeem cannot now be raised under the 

= principles of res judicata. The argument on behalf of 
the appellants is that in 1868 they had no right to redeem, 
though they acquired such right in 1869 and that the 
suit was rightly dismissed and that they were foolish 
ever to have brought it. There is support for the view 
that although they had no right to redeem in 1868 and had 
a right in 1869, the decision operates as res judifiata 
against them. This principle was laid down by a 
Bench of the late Judicial Commissioner’ s Court in Raja 
and others v. Mahant Santram Das and another (1). 
But* as we consider that the case clearly fails upon the 
other point, we do not consider it necessary to discuss

(1) (1915) 18 O .O .,'95.
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the question as to whether the suit is or is not barred 
under the rule of res judicata. We accordingly dismiss 
this appeal with costs.

Appeal dismissed.

1929

APPELLATE CIVIL.
B e f o r e  M r .  J u s t i c e  W a s i r  H a s a n .

GlA.JADHAE (Plaintiff-appellant) v. MIJSAMMAT 
SUKHDEI (Defekdaist-'^^espondent)

H i n d u  R e ~ m a r r i a g e  A a t  { X V  o f  1856)— W i d o w  p e r m i t t e d  h y .
c u s t o m  o f  h e r  c a s t e  t o  r e - m a r f y — R e - m a r r i a g e ,  i f  i n v o l v e s

f o r f e i t u r e  o f  p r o p e r t y ,  i n h e r i t e d  f r o m  h e r  f i r s t  h u s b a n d .

H e l d  that the provisions of the Hindu Ee-marriage Act
(XV of 1856) are inapplicable in the case of a widow who is
permitted by the custom of her caste to re-marry and auch a 
widow does not by re-ma,rrying forfeit the property inherited 
by her from her deceased husband. R a m  L a i  y. M u s a m m a - t  
J i o a c a  a n d  o t h e r s  (1), B J i a g i a a n  D in  a n d  o t h e r s  v. I n d r a n i ,  
M u s a m m a t  a n d  o t h e r s  ( 2 ) ,  G a j a d h a r  a n d  a n o t h e r  v. K a u n s i l a  
(3) and M i i l a  v. P a r t a h  (4), relied on.

Mr. H. I). GhandrOf, for the appellant,
'Mr. S .  N .  S r i v a s t a v a ,  for the respondent.
H a s a n , J . :— This is the plaintiff’s appeal fro m  the  

decree of the Subordinate Judge of Partabgarh, dated 
the 20th of July, 1929, reversing the decree of the Munsif
of Ivunda, dated the 3rd of December, 1928.

On the facts as now admitted the property in suit 
belonged to one Bachcha. On Bachcha’ s death which 
happened in or about 1910 his widow Musammat 
Sukhdei, the defendant, entered into the possession of 
her husband’s estate in the character of a Plindu female. 
But. Musammat Sukhdei re-married in June, 1922. 
Bachcha was an Ahir by caste and it has been found by

* Second Ciyil Appeal No. 289 of 1929, against the decree of Pandit 
Gulab Siugh ,Toshi, Subordinate Judge of Partabgarh, dated the 20tb of 
.7uly, 1929, reversing the decree of Babu Avadh Behari Lai, Munsif of IvaEfln. 
ftt Partabgarh. datwl the 3rd of December, 1928,-decreeing the plaintiif's 
claim.

(1) (1928) I.L.E., 8 Lucknow, 610. (2) (1921) 24 O.C., 297.'
f,3) n908) T.L.B., 31 AU., 161. (1) n910) .‘B AIL, 4R9.
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