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4— Ees judicata— M o r t g a g e e ’s  s u i t  t o  e n f o r c e  t h e  m o r t 
g a g e  i m p l e a d i n g  d e c e a s e d  m o r t g a g o r ’'s h r o t h e r  a s  h i s  h e i r  

a n d  l e g a l  r e p r e s e n t a t i ' v e — O m i s s i o n  o f  m o r t g a g o r ’s  h e i r  

t o  p l e a d  h i s  p a r a m o u n t  t i t l e — S u b s e q u e n t  s u i t  t o  e n f o r c e  

t h e  p a r a m o u n t  t i t l e ,  %f b a r r e d  b y  t h e  r u l e  o f  res judicata 
— E m d e n c e — G e f t i f i c a i e  o f  g u a r d i a n s h i p ,  a d m i s s i b i l i t y  o f ,  
a s  e v i d e n c e  o f  a g e — S e c o n d  a p p e a l — A p p e l l a t e  c o u r t  
a c c e p t i n g  a  c e r t i f i c a t e  o f  g u a r d i a n s h i p  a s  s u f f i c i e n t  e v i d e n c e  

o f  a g e — H i g h  C o u r t ’s  p o w e r  t o  i n t e r f e r e  w i t h  t h e  f i n d i n g  
a b o u t  a g e .

A mortgagee plaintiff should not ordinarily be allowed in 
Ms suit based on the raortgage, to raise a controversy as regards 
the title of a third person who is not connected with the mort
gage and claims a paramount title and a plea of r e s  j u d i c a t a  in 
respect of a paramount title cannot be set up against a person 
who happens to be a party in a mortgage suit in a different 
capacity unless there has been an actual decision in respect of 
the paramount title.

"Wherej therefore, the mortgagor being dead the mortgagee 
in his suit on the. basis of the mortgage impleaded his brother 
as one of the heirs and legal representatives of the mortgagor 
the fact that this bi-other did not in that suit set up his para
mount title would not bar by the rule of r e s  j u d i c a t a  a subse
quent suit brought to enforce that paramount title. J a g g e s -  

i c a r  D i i t t  T. B h u h a n  M o h a n  M i t r a  (1), J o t i  P r a s a d  v. A z iz  

K h a n  ( 2 ) ,  G o h a r d h a n  v. M u n n a  L a i  (3), R a d h a  K i s h u n  y . 

l i h u r s h e d  H o s s e i n  (4), and A h d u l  W a h i d  K h a n  v. A l i  H u s a i n  
(5), relied on.

A certificate of guardianship issued in Oudh is record 
made by a public servant in the discharge of his official duties 
and an entry in such a certificate is relevant and admissible in

*SemnJ Civil Appeal No. 177 of 1929, against the decree of ChatidhTi 
Abdul Azim Siddiqi, Additional Subordinate Judge of L'ucknow, dated 
the 23rd of I ’ebruary, 1929, -upholding the decree of Kxinwar, Pra*':ap BikraRi 
Shah, Second Munsif, Lncknow, in addition to strength, dated the 31st of 
JanTiary, 1928, dismigsing the plaintiff’s appeal.

(1) a m )  I.L.E., 33 Calc., 423. (2) (1908) I.L.R., 31 AIL, 11.
(3) (1918) I.L.E., 40 All., 584. (4) (1919) L.E., 47 I.A., 11.

(5) (1928) 4 Luck., 250 = 6  O.W.N. 1 .
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proof of the age of a particular person. M o h a n  L a i  M i i l i a m -  15)29
m a n d  A d d  (1), and A m e e r  H a s a n  y . M o h a m m a d  E j a z  H u s a i n
(2) relied on. Mj3hdt

Am

Where the lower appellate court, accepts the e n t r y  in  a cer- g Jyuq
tificate of guardianship as suflicieiit evidence regarding the w S tL
age of the person to whom that certificate relates it is not open 
to a High Coui’t in second appeal to question that finding of 
the lower appellate court.

Mr. Ghulcini Hasnain Naqm, for the appellants.
Messrs. Ghiilam Hasan and Shahanshah Husain, for 

'the respondents.

S t u a r t , C. J . and S r iv a s ta y a , J. :— This is an 
.appeal by tlie plaintiffs \̂'ho have been unsuccessful in 
both the loYver courts. Tile facts of the case Y'liioh have 

,given rise to this appeal are lengthy and complicated.
We will state them so far as they are necessary for the 
proper understanding and determination of the points 
wliicli require decision in the appeal.

One Nawab Sultan Begum, the daughter of Muham
mad Ali Shah, King of Oudh, OYiied some bouse property 
which she transferred by a sale deed, dated the 8th of 
.l^oYember, 1865, in favour of her four sons Nawab Jafar 
Ali Khan, Qa^ini Ali Khan, Sadiq Ali Khan and Kaza 
Ali Khan. She had also left t'wo daughters one of wliom,
Zeenat Ara, brought a suit impngning the sale deed and 
on the 19th of August, 1895, obtained a decree against 
'her four brothers for her one-tenth share. Nav?ab Jafar 
All Khan mortgaged his four-annas share in the said 
property. The mortgagee obtained a decree for sale on 
foot of the mortgage-deed and one-fifth of the materials 
of ,fcl.ie houses was put to saJe. The aforesaid one-fifth 
share of the materials was purchased by one Ali Jan 
Khan. On the 16th of April, 1901, Baza Ali Khan 
made a mortgage of his one-fourth share in favour of 
Ahmad Husain. Four days later, on the 20th of April,
1901, Eaza Ali Khan purchased from AH Jan his rights

(1) (1925) 2 O.W.N., 601. (2) (1928) 6  O.Vi .̂N., 51.
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.19-29 oiie-iii’tii of tiie materials wliicii luid been piir-
s.uYED chased by b,io.i. Subsequently Eaza All Kb,an made two
* Ali mortgages one on the !21st of August, 1901, in favour
SaSed previous mortgagee Ahmad Husain for his one-
HTOAm fourth sbare and one-lifth of the materials purchased by
Kha77. liini and the other' on the ‘28th of September, 1901, in

favour of 'Wilayat Husain, defendant No. 1 in respect of 
st-uart, G . j .  a thrce-fourths share in the house property. It is not 
vaitva!''j. a^^gated to liimself the ownership of

the ihree-foiu’ths share, but it appears to have included 
his one-fourth share, the one-fourth share of Qazini 
All Khan which he said he was going to purchase and the 
one-fifth share in the materials which he had acquired, 
from All Jan. Eaza Ali Khan died on the 21st of Sep
tember, 1907. On the day following his death Wilayat 
Husain instituted a suit for sale on the basis of his- 
mortgage deed, dated the 58th of September, 1901, 
against the heirs of Raza Ali Khan. One of tlie heirs im
pleaded in the suit was Jafar Ali Khan, the lirother of 
Eaza Ali Khan. Jafar illi Khan did not appear to de
fend the suit and it was decided against him ea) parte. 
The other heirs of E,aza Ali Khan made a compromise 
with Wilayat Husain and ultimately on tlie 13th of 
January, 1908, a decree for sale ŵ as passed on the basis 
of the compromise as against the contesting defendants 
and. ea? parie against Jafar Ali Khan, in respect of a 
twenty-seven-fortieth share in the houses instead of the' 
ihree-fonrth share which was mortgaged. This share- 
was evidently fixed at three-fourth of nine-tentlis, this 
being the share left to the sons after excluding the one- 
tenth share for which Zeenat Ara had obtained a decree 
in her favour. On the 28th of September, 190S, Jafar ^ li 
Khan sold his oue-fourth share in the site of the houses' 
and one-twentieth share in the materials which liad re
mained unsold, to one Abdul Ali. The latter died on the- 
13th of February, 1909, leaving three minor sons wdio 
are the plaintiffs-appellants before us. On the 4th of'

6 6 0  THE INDIAN' LAW REPOSTS. [VOL. V.-



April, 1910, one Hakim Fazl All, the maternal uncle of
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tlie minor sons of Abdul All, acting as tlieir next friend, pAn-ED 
made an application mider order XX I, rule 58 of the Code 
of Civil Procedure objecting to the sale of Jafar All’ s V.

Saiyed
;One-fourtb share in the site of the houses, in execution Wî ayat 
of Wilayat Husain’ s decree. This application was re- .khan! 
jected on the 16th of xVpril., 1910. It appears that sub
sequently the whole property which formed the subject 
■of the decree in Wilayat Husain’s favour v/as put to sale 
■and purchased by Wilayat Husain himself who obtained 
a sale certificate in respect of it on the 7tli of ISFovemher,
1910, and also obtained possession under a warrant for 
'delivery of possession, dated the 6th of February, 1911.
It may be mentioned that Wilayat Husain also purchased 
■the one-tenth share for which Zeenat Ara had obtainexl 
•a decree in her favour, under two sate deeds, one dated the 
25th of November, 1910, and the other dated the 24th 
of May, 1911. Thereafter on the 7th of April, 1914,
Wilayat Husain also obtained a decree for partition of the 
share purchased by him, against Sirdar Mahal defendant 
]^o. 2, widow of Sadiq All Khan. On the 13th of June,
1912, the Maharaja of Mahmudabad was appointed 
guardian of the person and property of the three minor 
‘Sons of Abdul All Khan. Two of these sons attained 
majority before the institution of the present suit. On 
the 20th of December, 1926, this suit was instituted by 
.and on behalf of the three sons of Abdul Ali for posses- 
■sion by partition of a one-fourth share in the land form
ing the site of all the houses in question w^hich was sold 
by Jafar Ali Khan to their father.

Wilayat Husain, defendant No. 1, contested the 
•suit on various grounds but the only defences which, are 
material for the purposes of this appeal are those based 
■on the grounds of res judicata^ limitation and the plea 
.about the extent of the plaintiffs’ share.

Both the lower courts have found that as the plain- 
^iffs derive their title from Jafar Ali Khan thev are bound



by the decree obtained by Wilayat liii^iaiii against liim 
Saiied and their claim is, therefore, barred by the principle of'

res judicata. On the question of hmitation the lindiug 
Sauced of lowcr appellate court is that plaintiff No. 1 has

IS-IS  prove that he attained majority within three
Khan, years of the institution of the present suit. It has there

fore held that the claim of plaintiff No. 1 m barred by 
stm rt ,  c.j. time. Lastly as regards the extent of the plaintiffs’ 
iaJ!inn'’'̂ j lowei" coui'ts have found that the plaintiffs

could not: as transferees of the interest of Jafar Ali be 
entitled to more than one-fourth of nine-tenths after ex
cluding Zeenat Ara’ s share.

The learned counsel for the plaintiffs-appellancs. 
questioned the correctness of the findings of the lower 
appellate court on all the three points set forth aboTe. 
His first contention is as regards res judicata. The posi
tion with regard to this question is this : Wilayat
liusain the mortgagee brought a suit on foot of his mort
gage, dated the 28th of September, 1901, praying therein 
for sale of the three-fourths share mortgaged by Raza Ali, 
As the mortgagor Raza Ali had died before the suit sO' 
it was instituted against his heirs. One of them was his 
brother Jafar Ali and he was accordingly impleaded as one- 
of the heirs and legal representatives of Baza Ali. Jafar 
Ali did not appear to defend the suit and the claim was 
decreed against him in respect of twenty-seven-foTtietli- 
share in the property, ex parte. The learned Subordinate' 
Judge has found that as Jafar Ali was a party to the suit 
he ought to have contested it on the ground that the share- 
mortgaged by Raza Ali was more than his legitimate 
share and as he failed to do so therefore the claim %>t up 
by the plaintiffs who claimed through Jafar Ali is ba,rred' 
by the rule of constructive res judicata under explanation 
4 of section 11 of the Code of Civil Procedure. The argu-, 
ment urged by the plaintiffs-appellants is that as it was 
a suit based on a mortgage and Jafar Ali was impleaded 
as a representative of tlie mortgagor, it was not incumbent
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Oil liim in that suit to set up liis paraiiioiint title and iiis
failure to do so cannot attract tiie application of explana- Saixeb

tion 4 of section 11 of the Code of Civil Procedure to the
case. In Jaggeswar DuU v. Bhuban Mohan Mitm  (1) it
was held that the ordinary rule was that a plaintiff mort-
gagee could not be allowed so to frame his suit as to dravv Ivhâ -.
into controversy tlie title of a third party, who was in no
way connected with the mortgage and who had set up a stuart,  c j .

title paramount to that of the mortgagor and mortgagee.
This case was referred to and followed by the Allahabad 
High Court in Joti Prasad v, Aziz Khan (‘2). In 
Gohardhan v. Miinna L a i (3), a Bench consisting of Sir 
Peamoda, Charan Banerji and Abdul E aoof, JJ., decid
ed that in a suit brought by a mortgagee to enforce his 
mortgage, a person claiming a title paramount to the 
mortgagor and the mortgagee was not a necessary party 
and the question of the paramount title could not be liti
gated in such a suit. The facts of this case were that two 
suits for sale on separate mortgages of the same property 
were filed and in each the mortgagees impleaded a tliird 
party as a subsequent mortgagee of a portion of the pro
perty in suit. The party so impleaded was in reality the 
owner of a considerable portion of the property comprised 
in the mortgages sued upon, though he was not impleaded 
in that capacity. In one of these suits the puisne mort
gagee did not appear and the suit was decreed against 
him ex parte. This puisne mortgagee then brought a 
suit for declaration of his title to part of the mortgaged 
property. Applying the principle set forth above, their 
Lordships of the Allahabad High Court held that the 
suit was not barred by anything which had happened 
in ^he course of the previous litigation. In Radha 
Kishun  V. KhursJied Hossein (4) the facts were these :
Second mortgagees sued for a sale-decree under the Trans
fer of Property Act, 1882, joining as a party the first 
mortgagee who did not appear. A decree was made and the

(1) (1906) 33 Calc., d-25. (2) (1908) I.L.E., 31 AIL, 11.
(3) (1918) 40 AIL, 584. , (1) (1919) L.R., 47 I.A., 11.

YOL. V , ]  LUCSKOW  SERIES. 663



19S9 property was boiigiit by tlie Becoiid mortgagees. Tiie 
first mortgagee afterwards sued for a sale decree. It did

i j6 4  THE I1 !̂.DIAN LAW  EEFOiiTS. V .

H tT S A iN

K h a w .

S a k e d

Milhui noi appear tliat i.ii the former suit the second mortgag'ees
®. had attacked the first mortgage or sought to postpone it to

wSSat their own. It was held that the decree in the former suit 
was not res judicata under section 11 of the Code of Civil 
Procedure, 1908, against the first mortgagee and that 
he was entitled to a sale decree. In the course of their 

^̂and ’sri- ' judgment, their Lordships of the Judicial' Committee re-
vasfava, J. r̂ g folloWS :---

“ Bakhtaur Mull’s position, therefore, was that 
he was a prior mortgagee with a paramount 
claim outside the controversy of the suit un
less his mortgage ŵ as impugned. Conse
quently to sustain the plea of res judicata 
it is incumbent on the Sahus in the cir

cumstances of this ease to show that tliey 
sought in the former suit to displace Bakh- 
taur Mull’ s prior title and postpone it to
their own. Eor this it would have been
necessary for the Sahiis as plaintiffs in. the 
former suit to allege a distinct case in their 
plaint in derogation of Bakhtaiir Mull’ s 
priority.”

Lastly, in a case decided by a Bench of this Court, 
Abdul Wahid Khan v, Ali Husain (1) it was decidcd that
if a prior mortgagee with a paramount title is impleaded
in a subsequent suit brought by the puisne mortgagee 
and there is no contest in that suit regarding the prior 
mortgage, the right of the prior mortgagee would not be 
lost to him.

The principles deducible from the above decisions 
are: Firstly, that the mortgagee plaintiff should not
ordinarily be allowed, in his suit based on the mortgage, 
to raise a controversy as regards the ti'tle of a third person 
who is not connected with the mortgage and claims a

(1) (1938) I.L.R., 4 Liick., 250 = 6 O.W.N., 1.



paramount title, and secondly as a corojlary of tlie above, 
tliafc tlie p]ea of res judicata in respect- of a paramount SAi-fED 
title cannot be set up against a person who happens to be 
a, party in a mortgage suit in a different capacity unless 
•the paramount title has been expressly the subject of 
controversy and there h.as been an actual decision in res- khan. 
pect of it. But the matter might be considered from an
other stand-point. The words of explanation 4 of section
11 are ;— “ ilny matter which might and ouqJit to liave

'J J  v a s t a v a ,

been made ground of defence of attack in such former 
suit shall be deemed to have been a matter directij and 
substantially in issue in such, suit.”  It is tiiie tliat Jafar 
Ali Khan might have set up his rights of ownership in 
respect of the oiie-fourtli share in the land forming tlie 
site of the houses as a ground of defence in that suit but 
the further question is whether he ought to have raised 
that defence in the said suit. W e have pointed out that 
in mortgage suits the ordinary rule is not to draw into 
•controversy questions regarding a paramount title. It 
follows, therefore, that if Jafar All who had been implead
ed only as a representative of the mortgagor had raised 
such a plea in defence it w’̂ ould have been entirely in the 
discretion of the court to allow the question regarding 
his paramount title to be litigated in that suit or not. If 
the matter was one the adjudication in respect of which 
depended upon the discretion, of the court trying the suit, 
it can hardly be said to be a matter which “ ought to have 
been made ground of defence.”  We are not in the cir
cumstances prepared to hold that it was incumbent on 
Jafar Ali to raise a controversy as regards his title as 
owner in that suit. We are, therefore, of opinion that 
th^present suit is not barred by the rule of res judicata.

The next contention is as regards limitation. It 
is admitted by the learned counsel for the appellants that 
there is no evidence as regards the age of plaintiff No. 1 
except exhibit 03, the certificate of guardianship. This 
•document only shows that plaintiff No. 1 was to attain
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1929 majority in December, 1923. It does not .niontion the
Sahed dat(; on which lie would become major. The present suit

was instituted on the 20th of December, 1926, It was 
Saiyed plaintiff to show that he attained majority

wnAYAT on some date after the 20th of December. There can beHxjSAiisr
Khâŝ . no presiiraptioii that he attained majority after the 20th 

and not before that date. As he has failed to giÂ e any 
Stuart, G j. evidence to prove the date of his birth, we think the lower 

correct in holding that this claim is beyond time. 
In this connection we might also mention that the 
learned counsel for the defendants-respondents impugned 
the finding of the loAver appellate court about the claim 
of plaintiffs Nos. 2 and 3 being within time. We think 
the defendants’ contention also to be without force. Tlie 
argument urged by the defendants-respondents is that 
the entry in the certificate of guardianship is not suffi
cient evidence to prove the age of plaintiffs Nos. 2 and 3. 
It has been held in Mohan Lai v. Muhammad Adil (1) 
and Ameer Hasan v. Mohammad Ejaz Husain (2) that a 
certificate of guardianship issued in Oudh is a record made’ 
by a public seiwant in the discharge of his official duties 
and an entry in such a certificate is relevant and admissi
ble in proof of the age of a particular person. The lower ap 
pellate court having accepted the said entry as sufficient 
evidence regarding the age of these two plaintiffs, it is. 
not open to us in second appeal to question the finding o f 
the lower appellate court.

Lastly it was contended by the plaintiffs-appellants- 
that the share of the plaintijffs is one-fourth and not one- 
fourth of nine-tenths as found by the lower appellate* 
court. The argument is that although Zeenat Ara had 
obtained a decree for her one-tenth share yet there is no- 
evidence to show that she ever put the decree into execu
tion or obtained possession of that share. W e do not 
think that the absence of positive evidence regarding the* 
execution of Zeenat Ara’s decree is of any consequence..

(1) (192ff) 2 O.W.N., 601. (2) n m )  6 O.W.N., 51.
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There can be no doubt tliat her legal share in the inlieri-
tance of her mother Sultan Begum W£is one-tenth and
that she had got a decree for that share. It was
never pleaded that she did not get possession of the s.irrEP
share or Uiat she lost it by adverse possession. Further
we have the fact that the share decreed in her favour
was purchased b}' Wilayat Husain under two sale deeds
to which reference has been made before. We, therefore, stuart, c j .
agree with the lower appellate court that the share avail-
able for distribution among the four sons of Sultan
Begum was*only nine-tenths and that the share of Jafar
Ali could only be one-fourth of nine-tenths.

The result, therefore, is that we allow the appeal', 
set aside the decision of the lower appellate court and 
give the plaintiffs Nos. 2 and 3, Syed Hadi Ali and Syed 
Ibad Ali a decree for possession by partition of two-thirds 
of nine-fortieths of the land forming the site of the three 
houses in suit together with proportionate costs in all 
three courts. A preliminary decree for partition will be 
prepared accordingly.

Appeal allowed.
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B e f o r e  M r . J u s t i c e  W a z i r  H a s a n  a n d  M r . J t i s t i c e  B i s h e s h v j a r  

N a t h  S f  'm a s ta v a ,

MAHANT NAEAIN DAS (P la in tip p -a p p e lla n t)  v . BABU 1929
ASA EAM (I)EFENDANT-TlESPONDElSrT).'̂  December,

U n i t e d  P r o v i n c e s  L a n d  R e v e n u e  A c t  ( I I I  o f  1901), s e c t i o n s --------- ;—
111(a) a n d  ( h )  a n d  233— J u r i s d i c t i o n  o f  c i v i l  a n d  r e v e n u e  

c o u r t s — P a r t i t i m i — S u i t  i n s t i t u t e d  h ij a  c o - s h a r e r  in  a  c i v i l  
c o u r t  J a r  d e t e r m i n a t i o n  o f  a  q u e s t i o n  o f  t i t l e  ’b e f o r e  f i l i n g  
o h j e c t i o n s  in  ' p a r t i t i o n  c o u r t — R e v e n u e  c o u r t  ' p o s t p o n in g  

*  p a r t i t i o n  p r o c e e d i n g s  t i l l  t h e  d e c i s i o n  o f  d iv i l  c o u r t — J u r i s 
d i c t i o n  o f  c iv i l  c o u r t  t o  t r y  t h e  s u i t  a h o i i t  t i t l e ,  i f  b a r r e d .

The whole object of clauses (a )  and (h ) of. section 111 of 
the United Provinces Land Revemie Act is to avoid a clash

Ŝecond C;yil Appeal No. 317 of 1939, agnimt the decree of Pandit 
Krishna Lai Kaul, Additional Subordinate Judge nf l:yzat>ad, dated the 23rd 
of April. 1920, confirming the decree of Balnj Shiva Gopal Mathur, Mtinsif 
of Ifyzabad, dated the 2(2nd oE Decembex, 19‘28, 6.̂ sTnis5wng the plaintiff’s sviit,.


