
power in tliis case. W e consider that the judg'meiit o f ___
the learned Subordinate Judge is correct. Jugtjl

IviSHOSB

W e dismiss this appeal with costs, jagvohm?
Appeal dismissed.
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Before Mr. Justice W azif Hasan and Mr. Justice BisJicsliwar 
Nath Srwastcwa.

MUSAMMAT ZAHUEAN and others (Defendants- 1929 
APPELLLANTs) V.  ABDU S SAL AM, P la in t iff  and others t :  ;’ ember,
(Defbndants-eespondbisits).''̂ ' 28.

MuJianimudan laio— Gift of defendant’s share in immo'Deahle 
property by a Muhammadan— Beli'DC.ry of ijossession on a 
gift by a MuJiamniadan, meaning of— Miishaa— Doctrine 
of mushaa, ai:)iMcability of.
Held, that the need of seisin in a case of gift on the part 

■of the donee is satisfied according to the nature of the posses
sion of which the gifted property is capable. Such seisin may 
be either actual or constructive. Kali Das Mullick v. Kanhya 
Lai Pandit (1), Mohammad Ahdul Gliani v. Fakhar Jahan 
Begam  (2), Amjad Khan Ashraf Khan (3), and Ghaudhri 
M ehdi Hasan v. Muhammad Hasan (4), relied on.

Where, therefore, a- donor who had only a share in certain 
houses and shops of which she was realizing her share of pro
fits and she executed a deed of gift evidencing her intention to 
make the gift and registered the deed thereby giving publicity 
and put the donee in possession of the gifted property the 
possession being of the same nature as she herself had had and 
finally she authorized the donee to appropriate the profits of 
the gifted property and to obtain a partition thereof at any 
time he thought 'fit to do so, held, that the gift in question was 
not invalid by reason of absence of delivery of possession and 
that such possession was given as the gift admitted.

^  definite share in immov-eable property, zamindari, houses 
or shops, is a separate estate with separate and defined rents.
The rule of mushaa therefore which aims at prohibiting con-

^Second Civil Appeal No. 194 of 1929, against the decree of M.
Malimood Hasan, 3rd Additional District Judge of Xracknow, dated the 
Snd of March, 1929, uplioldixig the decree of M. Humaynn Mrrza, sub
ordinate Judge o f Liicknow, dated the 12th of, April, 1928, decreeing the 
■plaintiff’s claiiD.

(1) (1884) L.B., 11 I.A., 218. (2) (1922) L.R., 49 I.A „ 195.
(S) p 2 9 ) L.E., S6  I.A., 213. (4) (1906) L.R., 33 I.A., 6 8 .



fusion between estates gifted and not gifted is wLolIy inappli-
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M u s a m m a t  cable to such an estate.
Z a h u r a x  /hneeroonissa Khaton y. Abedooyiissa Khaton (1), Ibrahim
ABDtrs Goolnin Ariff v. Sciiboo (2), MaJiomcd Mum.taz Ahmad v.
S a l a m . Zuhadda Jan (3), Maliomad Buksh Khan v. Hosseini Bihi (4),

and Anijad Khan v. Ashraf Khan (5), relied on.
W here the owner of, a definite share in immoveable pro

perty makes a gift of that share, in favour of another person 
once it is held that a complete seisin is possible in respect 
of that share in immoveable property and the gift is not in 
any sense inconsistent with the intention of the donor inas
much as he es]3ressly authorises the separation of the gifted 
share from the rest of the property and also because he himself 
retains no interest whatsoever after the gift in any portion of 
t]ie entire property, it can introduce no confusion and the 
doctrine of mushaa is wholly inapplicable to that gift,

Mr. Crlmlam. Hasan, for the appellants.
Messrs. Raj Narain ShuMa and Ratif Ahmad for the 

respondents.
H asan and Se iv a s t a v a , JJ. :— This is an appeal 

by some of the defendants from the decree of the Third 
Additional District Judge of Lucknow, dated the 2nd of 
March, 1929, affirming the decree of the Subordinate 
Judge of the same place, dated the 12tli of April, 1928.

The plaintiff, Abdiis Saham, in the suit, out of which 
this appeal arises, seeks to recover possession, by partition 
of a l /1 6 th  share in certain immoveable property situate 
in the city of Lucknow. The property consists of shops 
and houses. H is case is that the property in question 
belonged to one Ahdur Rahim, whose estate on his death 
was inherited under the Hanafi Muhammadan law by his 
heirs, the defendants in the suit. One of such heirs was 
Musammat Hallman, defendant No. 9, being the wiifow 
of Abdur Eahim. Her share in the estate of her deceased 
husband was admittedly l/1 6 th . No issue was bom  of 
Musammat Haliman. On the 14th o f  June, 1927 ̂

(1) (1874) L. R., 2 I. A., 97. (2) (1907) L. B ., 34 L  A., 167.
(3) (1889) Ij.R., 16 J A., 205. (4) (1888) L. B., 15 I. A., 81.

(S) (1924) 2 0. W. 83.



Musamiiiat Haliman made a gift of her one-aiina sliare 
in tiie estate of lier liiisband in favour of tlie plaintiff, mu
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who is the son of a brother of Abdiir Eahim. The gift 
\vas reduced to writing and is incorporated in a registered 
deed of that date. It is this gifted property and on the title 
resting on the gift in respect of which the rehef of posses- 
Sion is prayed.

Musanimat Haliman, the donor, supported the plain
tiff’ s claim. Some of the defendants, however, contested 
it and the defence of those wlio contested tbe plaintiff’ s 
claim was that Mnsamniat Haliman was not married to 
the deceased Abdnr Kahim; that the gift in favour of tlie 
plaintilf being a simple gift and not hil eicciz required for 
its perfection delivery of possession by the donor to the 
donee and that the gift was not accompanied with Riek 
delivery. Both tliese defences have been negatived and 
the plaintiff’ s suit decreed in terms of the prayer contain
ed in the plaint.

From the materials on the record of the case it ap
pears that the plaintiff’ s first contention in support of the 
gift in question was that the transaction was a Mha hil 
ewaz and therefore did not require seisin for its comple
tion. In the alternative he contended that if the gift 
were construed to be simple in its character it was accom
panied with delivery of possession. Both these alterna
tive positions have been decided by the courts below in 
favour of the plaintiff.

The contention in second appeal is (1) that the gift of 
the 14th of June, 1927, when properly construed is not 
a gift hil ewaz but is a simple gift; (2) that there was no 
delivery of possession by the donor to the- donee, and (3) 
that the gift is invalid by reason of the doctrine of 
mnshaa'.

After having heard arguments at great length in this 
appeal we have come to the conclusion that it is not neces
sary to decide the question as to whether the gift of the

4 6 o h



]92'j 24tli of Jime, 1927, is a hiha hil ewaz as the plaintiff con-
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Musamma? tends tliat it is. Having regard to the opinion which we 
ZAmjRAw formed on the other two arguments urged in appeal

before us we assume for the purpose of this judgment 
that the gift in question is not a gift Ml ewaz hut is a 
simple gift. It therefore remains for us to decide as to 

~̂ Srimstam, whether this gift fails for either of the two reasons : (1) 
that it was not accompanied with delivery of possession, 
or (2) that it was vitiaced hy the rule of muslim.

]?or the determiiiation of hotli the above lines of 
contention it is necessary to appreciate accurately the 
nature of the property which was made the subject-matter 
of the gift in question. W e have already stated that it 
consists of certain shops and houses situate in the city of 
Lucknow. It is not disputed that before the suit was 
instituted these shops and houses were accepted by the 
family as property exclusively belonging to Abdur Ealiim. 
Abdur Eahim being a Hanafi Sunni Muhammadan his 
estate, according to the law applicable to that sect, came 
to be vested by right of inheritance into a large number 
of heirs. One of such heirs was Musammat Hjiliman 
.and her share in the estate of Abdur Rahim was l/1 6 th . 
In the deed of gift which she executed in favour of the 
plaintiff she specifically refers to the one-anna sliare in 
the estate of her husband and the operative part of the 
deed states that the donor has made a gift and put the 
'donee in proprietary possession in the same way in which 
the donor held the' same of the specific one-anna share. 
It further states that the donor has no connection or right 
whatsoever left in the gifted property and authorises the 
'donee to enjoy the gifted share either in coparcena]'y,-T\dth 
‘Other co-sharers or to obtain a division thereof through 
■court kardia aur hahhsli dia, qcihza m alilm na hissa 
maohuha par m id  zat khud kamdia. Ah mujhko koi 
taalliiq ya haq milkiat wa muqahizat jaedad mazktir men 
haqi nahin ralia. Maohuh eteh ko akhtiar hai ki chahe 
Mssa maohuha ko misl sahiq mushtanka rakhhe ya baza-



fid  ciclaldt taqsiin Juifci letvG)^ This being the 2ia.tui’“e of 
the property gifted and the nature of the possession which 3It:SA}IMAT 
the donor expressly herself held in the gifted property and 
which she handed over to the donee, the question which 
arises for consideration is as to whether possession of any 
other nature could be delivered to the donee and not hav
ing been delivered the gift fails for that reason* ^srh'amm.

In the case of M ahom sd BulisJi K han  v. H ossem i B ih i
(1) Lord M acnaghte ĵ, in delivering tlie judgment of 
■their Lordships of the Judicial Committee on a question 
similar to the one which we are called upon to decide in 
this appeal, made the following observations : “ The 
other point was that the gift was invalid because posses
sion was not given. That subject was considered in a 
case which came before this Board in 1884, KaJi Deis 
Mnllick v. Kanhya Lai Pandit (2). There it is stated 
that the principle on wdiich the rule rests has nothing to 
■do with feudal rules, and fchat the European analogy is 
rather to be found in the cases relating to voluntary con
tracts or transfers where, if the donor has not done all he 
could do to perfect his contemplated gift, he cannot be 
compelled to do more. In this case it appears to their 
Lordships that the lady did all she could to perfect the 
contemplated gift, and that nothing more was required 
from her. The gift was attended with utmost publicity, 
the Jiihancmia itself authorises tJie donees to take posses- 
sion and it appears that in fact they did take possession.”
Except the fact mentioned in the last observation of their 
Lordships of the Judicial Committee "every other act re
quired to perfect the contemplated gift was done by the 
donor and nothing more was required of or could be d.one 
by*her in the circumstances of this case. For some time 
after her husband’ s death the donor received the benefits 
o f  the profits of the property in recognition of her in
terest in Her husband’ s estate from the manager of the 
family estate. This is found in clear words by the court 
ôf first instance and the lower appellate court has not

(1) (1881) L. E ., 15 T. A., 81. (2) (1884) h. E ., 11 I. A„ 218-
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1929 clisagxeed Avitli tiiat fiiidiiig of fact. The donor tliei-el'os'e'
was in the very nature of tliingB nuikiiig a gift of tlse 

Zahukast beiiefi.fcs in favour of the donee. ]:’hys!cal posses-
Abdus sion of the l/16 th  share in the estate of Abdur Rahim was

‘ ' as much impossil.)le in her case as it was impossible in
the case of the donee. Wiiere the siil)ject-matter of the

^^Sastava, capable of constructive possession and sncli
possession accompanies the gift the gift mnst be lield to 
be valid. This was decided by tlieir Lordshij)s of tlie 
Judicial Committee in tlie case of MoJunmnod Ahdul 
Ghani v. Fakhar Jahan Beffami (1). In that ease posses
sion taken of a portion of the gifted property w-as held to 
be sufficient as constructive possession in respect of tlie 
rest of the same property. Latterly in the case of Arnjad 
Khan v. Ashm f Khan (2) their Lordships of the Jndicial 
Committee referred to tlieir decision in tlie case just now 
mentioned and said : “ In order therefore to constitnte a 
valid gift inter vivos under the Muhanmiadan law a,])pli- 
cable to this case, three conditions are necessary ; (1) 
Manifestation of the wish to give on the part of the donor.
(2) The acceptance of the donee, either impliedly or ex
pressly. (3) The taking possession of the Hubject-matter 
of the gift by the donee, either actually or constructively.

The above decisions establish without any doubt t!ie 
view of law that the need of seisin in a case of gift on 
the part of the donee is satisfied according to the nature 
of the possession of which the gifted property is capable. 
Such seisin may be either actual or constructive. The 
same vieŵ  of law was expressed by their Lordships of the 
Judicial Committee in the case of Ghaudhri Mehdi Hascm 
V. Muhcmmad Hasan (3). On the question of delivery 
of possession in a case of a simple gift their Lordships 
said : ‘ ‘Unless accompanied by delivery of the thing so
far as it is capable of delivery it is invalid.”  In the pre
sent case-the subject-matter of the gift was not capable of 
being delivered in any manner other than that which the

(1) (1022) L. E., 49 I. A., 195. (2) i(1̂ 2̂9) L. R., 5i> I. A., 21,3..
(3) a906) L. E „ 33 I. A., fi8 .
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'donor adopted. Siie executed a deed of gift eYicleneing 
her intention to make the gift. Slie registered the deed irusAiuwAr 
thereby giving piibhcity. She put the donee in posses- 
sion of the gifted property, the possession being of the 
same nature as she herself liad had and finally she autho
rised tile donee to appropriate the profits of the gifted pro
perty and to obtain a partition thereof at any time he 
thought fit to do so.

Before we take leave of this part of the case we 
would quote the following observations of their Lordships 
of the Judicial Committee in the case of Sheil'h Muhmn-

" mad Mumtaz Ahmad v. Znhaida Jan (1), Avhicli it seems
io  ITS is wholly applicable to tlie present case :—

“ The lady (donor) had merely proprietary not ac
tual possession . . . that is to say  ̂ she was
merely in receipt of tlie rents and profits.
In the deed of gift she declared (an admis
sion by which Usman as her heir and all 
persons claiming through him were hound) 
that she had made the donee possessor of 
all properties given by the deed; that she 
had abandoned all connection with them; 
and that the donee was to have complete 
control of every kind in respect thereof . . .
Their Lordships have no doubt that suffi
cient possession was taken on behalf of the 
daughter to render the gift effectual.”

W e, therefore, hold that the gift in question is not 
invalid by reason of absence of delivery of possession, and 
tliat such possession was given as the gift admitted.
’• As already stated the second line of defence is that 

the gift fails by reason of mtishaa. The doctrine of 
mnsliaa is stated as follows in Hedaya-—see Hamilton’ s 
Hedaya, Volume III ,' Book X X X , Chapter I :

“ k  gift of part of a'thing which is capable of divi
sion is not valid unless the said part be

(1) (1889) L. E., 16 I. A., 205-



1929 divided oiF and separated from the property
of tlie donor . . . The arguments of our 

z.vHiniAN doctors upon this ])oint are twofold : F u st
seisin in cases of sift expressly ordained,

Sal AM.  ̂ .
and consequently a complete seism is a 
necessary condition : but a complete seisin 

^ ŝrfZstl7L impracticable with respect to an indefi-
nite part of divisible things, as it is impos
sible, in sLich, to make seisin of tlie thing 
given without its conjunction with some-  ̂
thing tliat is not given; and that is a deflec
tive seisin. Secondly, if tbe gift of part 
of a divisible thing, without separation^, 
were lawful it must necessarily 
follow that a thing is incumbent upon the 
giver which he has not engaged for, name
ly, a division which may possibly be in
jurious to him (whence it is that a gift is 
not complete and valid until it be taken 
possession of; since if it were valid before
seisin, a thing would be incumbent upon 
the donor which he has not engaged for,, 
namely, delivery).”

The first matter to be considered in this rule is the  
emphasis laid on ‘ seisin”  and that element of g ift is the 
reason of the rule. The second matter to be considered 
is that the rule is framed in relation to the intention of the 
donor as to the subject-matter of the gift. Once it is 
held, as we have already held, that a complete seisin is 
possible in respect of a share in immoveable property the 
first reason of the rule disappears. Nor does the gift lyj- 
fore us is in any sense inconsistent with the intention of 
the donor inasmuch as she expressly authorized the se
paration of the gifted share from the rest of the property 
and also because she herself retains no interest whatso
ever after the gift in any portion of the entire property. 
The second reason of the rule therefore also disappears
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JJ.

and that being so we are of opinion that the rule is in
applicable. Seisin in this case, as we ha7 e alreacly

,  . . "  Z a h u e a n

shown, IS possible of the thing given without its conjunc
tion with something that is not given, there being no 
interest left in the donor in the entire property outside 
the gifted share, nor is the donor laid under an obligation^ Hasan and
to do a thing for which she is not engaged, that is the Srimstma, 
separation of the gifted share. In the first place, she 
Jiad given the authority for division as ah’eady stated. In 
the second place there remains no interest in her from 
w^hich the gifted interest has to be separated.

Ameeroonissa Khato7i v'. Ahedoonissa Khaton (1) 
was a case in which the cjuestion as to the validity 
of the gift of defined shares in certain zamindaries on 
the ground of mushaa came to be considered. Their 
Lordships s a id : “ The H igh  Court held that the
rule o f the Muhammadan law did not apply to pro
perty o f  this description. In  their Lordships'
opinion this view  of the H igh Court is correct.
The principle o f the rule and the reasons on which 
it is founded do not in their judgment apply to 
property of the peculiar description o f  these definite 
shares in zamindaries, which are in their nature 
separate estates, with separate and defined rents.'” ’
These observations are wholly apposite to the case 
before us. 'A  definite share in immoveable property, 
zamindari, houses or shops, is a separate estate with 
separate and defined rents. The rule o f mushaa there
fore which aims at prohibiting confusion between 
estates gifted and not gifted is wholly inapplicable
to ^uch an estate. A gain  in Ibrahim  Goolam A r i f  
V .  Saiboo (2) their Lordships reiterated the obser
vations which they had made in the case o f Mahomp.d 
Miim.taz Ahm ad  v. Zubaida Jan (3) that ‘ 'the 
doctrine relating to the invalidity o f  g ifts o f mushaa

(1) (1874) L. E., 2 I. A., 97. (2) (1907) L. R,, Si I. A ., ,167. -
(3) (1889) I/.R ., .16 I A., 205.



■̂929 ig iiiifidapted to a i3rogressive state of society/,
MtJSAMWAT and ought to be confined within the strictest rules.”  
zahotais Qj-' jifiijiiiii Cjoolam Arijf v. Saihoo

Sai!« i '^)j mentioned, the g ift related to shares in
a coiBpaiiy and in freehold estate in the town of 
Eangoon consisting o f houses and vacant lands. In 

SrivLuiL, considering the question o f the validity o f  the g ift in 
relation to such properties t)n the ground o f o])iec- 
tion of mnshaa Lord E o b e r t s o n ,  in delivering the 
judgment of the Judicial Conimittee, ra id : “ but 
the serious question is vfhether it applies to property 
o f  tiie nature described. . . In  the first place, even i f  
■the duty o f the courts were to construct a prohibition 
o f gifts o f undivided shares o f what is divisible, 
which should be applicable to the conditions o f  
modern life, it would seem impossible in the case 
■of freehold property in a town, to carry it out. But 
the attitude of the law towards this doctrine o f  
mmliaa does not involve any such constructive appli
cation o f the doctrine.”  H is Lordship then quotes 
the dictum already quoted in the case of M u m u z  
Ahm ad  v. Zubaida Jan (2) and proceeds.” ‘ ‘ Their 
Lordships concur in the conclusion arrived at below, 
that it Would be inconsistent with that decision to 
apply a doctrine, which in its origin applied to very 
different subjects o f property, to shares in coin panics 
and freehold property in a great commercial tow n.”  
W e may legitimately ask as was asked by Lord 
M acnaghten in the case o f Mahomed BuJcsh Khnn 
V. Bosseini Bihi (3) what confusion can it introduce 
if the owner of a definite share in immoveable property 
makes a gift o f that share in favour o f another per'Son 
and has himself nothing left in that property after 
the gift? It seems to us that the only answer that 
•can be given to this question is in the negative.

One of us had occasion to consider this question
as a member o f the late court o f the Judicial Commis

si) (1907) L.E., I.A., 167. (2) aSSO) L.R., 16 I .A ,,’ 207.
(3) (1888) L.E., 15 T.A., 81.
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Hasan and 
SrivastuDa,

JJ.

sioiier of Oudh in tlie case o f A mjad Khan  v. Ai^kraj 
Khan (1) in another connection and much which we Musammat 
might have said in the present case on this question 
will be found to have been said in that case. I t  will hALAlSi.
serve no useful purpose to repeat here what Avas said 
there. W e accordingly repel the second line o f 
defence also.

It may be mentioned that the principle o f 
rmishaa was not raised in the written pleadings nor 
was it embodied in any issue framed by the court of 
first instance. It appears from the judgiDent of that 
■court that when the hearing of the case had completed 
and arguments came to be addressed the learned 
Pleader for the contesting defendants raised the 
objection o f musluia against the gift in suit. The 
•court allowed the objection to be argued but overruled 
it. When the defendants preferred an appeal from 
the decision o f the court o f  first instance they em
bodied this objection in their memorandum o f appeal, 
but at the hearing of the appeal it appears that the 
objection was not pressed by the learned Advocate 
W'ho addressed the court on behalf o f  the appellants.

The appeal, therefore, fails and is dismissed 
with costs.

Appeal dismissed.
n.i fl924) -2 0 . W. N-, 83.
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