
for the defeiidants-appellants’ ejectineiit. The parties
will bear their own costs throno'lioiit these proceedings, -viusammat

^ ^  A Ia h a e a j i
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Appeal alloiDed. K  U N W A R  

V.

CC'.URT J'iF
W a k b s  
J )raba.APPELLATE GIYIL.

Beforr- Mr. Judicc Bisheshwar Nath Srivaslava and Mr.
Justice -4. G. P. Piillcm.

N A W A B  K H A N  (d e a d  a n d  o n  h i s  d e a t h ) M O H AM M AD
S H A E IP  K H AN  a n d  a n o t h e u  ( P l a i n t i f f s - appejjLa n t s ) i-
D. A C H H A IB A E  DIJBEY an d  a n o t h e r  ( D e f e n d a n t s -  “
BESPONDBNTS).*

Prc-rnvption— Ouclli Laws Act { XVI I I  of 1876), scction  9, 
clauses (̂ 1) and (3)— Sale of unT^er-proprietary land—  
Superior proprietors and under-proprietors hath have 
equal rights of pre-emption as members of village corn- 
■iminity— “ Village community”  under section 9, 
clause (3j Oudh Latas Act— “ Under-proprietary maJud” , 
meaning of— Onus of proof to establish preferential fight 
of pre-emption under clause (2), section  9.

In a suit for pre-emption by a plaintiff, who held luicler- 
proprietary rights in one khata of a village, on a sale of 
another under-proprietary khata in the same village, if the 
plaintiff claims preferential right nnder clause 2 of section 9 
of the Oudh Laws Act the onus lies on him to establish that 
there was an iinder-proprietary mahal of which he was a co- 
sharer. The necessary elements for the purpose of making , 
out the existence of a mahal are the existence of a separate 
record of rights and the joint liability for rent. Shcoraj 
Kiinwar v. HarihaT BaMish Singh (1), relied on.

In the case of a sale of under-proprietary land a superior 
proyyrietor and nn under-proprietor in the same village are 
both members of the village community within the meaning 
of clause 3 of section 9 of the Oudli Laws Act and both have 
an equal right of pre-emption. Drighijae Singh v. Court of 
Wards^ Ramnagar Estate (2), Hon'hle Raja Ali Mohammud

Civil Appeal No. 5 of' 1929, against fhe decree of M.
Ahmad, Officiating Sabordinate Judge of Gonda, dated the 24l:h of Septein- 
bev, 1928, dismiBRing the plaintiffs’ mili.

(1) (1910) I. L. R., 32 AIL, 351. (2) (1901) 5 0. 0., 266,
dOOH



19'29 KJum V. Ra7u Bilas (1) and Masiliuddin Ahmad v. Munir
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Nawab Ahmad (2), foilowed. Ashraf-un-nim  v. Parbhu Namin (3),. 
iiHAN xeferred to.

Messrs. S. N. lioy -and S. 6’ . Banerfi, for tiie appel­
lants,

Messrs. M. Wasim and KhaMq-uz~zaman, for the 
respondents.

i9'2v> Sr i v a s t a v a , J. :— This is a tirst appeal arising out.
October, m .

01 a pre-emption suit.
Ishtiaq Ali and Ashfaq All two under-proprietors in 

village Rajpur sold by a sale-deed, dated tlie 30th of 
June, 1927, the entire under-proprietary Idiata .N’o, 4 of 
village Eajpur and a share in one other khata in another 
village with which we are not concerned in this litiga­
tion, in favour of Achhaibar Duhey and Sheo Ram 
Dubey, defendants Nos. 1 and 2, for Rs. 11,500, The- 
plaintiff Nawab Khan who holds under-proprietary rights 
in khata Ko. 5 of village Rajpur instituted the suit wliich 
has given rise to the present appeal claiming n, preferen­
tial right of pre-emption. He also pleaded that the 
price entered in the sale-dead was fictitious, the sale 
having actually been .made for a sum of Rs. 8,e500 only, 
lie , therefore, asked for a decree in respect of khata No. 4 
of Eajpur on payment of a proportionate share o f the 
price. The defendants vendees are admittedly co- 
sharers in the superior proprietary right comprising the 
under “proprietary share sold. They denied that the 
plaintiff had any preferential right or that any portion of 
the sale consideration was fictitious.

The learned Subordinate Judge has found that the 
plaintiff can neither be considered to be a co-sharer of a. 
sub-division of the tenure in which the property is com­
prised within the meaning of clause (I) o f section 9 of 
the Oudli Laws Act nor a co-sharer of the mahal under 
clause (2) of that section. He held that the plaintiff 
well as the defendants vendee both were members of ther

(1) (1906) 9 0. 0., 271. (2) (1926) 13 0. L, J., 16&.
(3) (1888) Select Case 110.



village Gommimity under clause (3) of section 9 and as 
:such had an equal right of pre-emption. Lots were 
drawn and the plaintiff being unsuccessful in the draw- v. 
ing of lots, his suit has been dismissed. On the question ' 
o f  the price not being fixed in good faith the learned 
Subordinate Judge held that no portion of the considera- . . ,

^  ^ S /itastare ,
tion was proved to be fictitious. As regards the compara- J. 
■tive values of the two items of property which formed 
the subject of the sale-deed he held that the propor­
tionate value of sixteen annas of khata No. 4 of Rajpiir 
which alone formed the subject o f pre-emption would, 
an case the plaintiff be found entitled to a decree, amount 
to Rs. 8,640. The learned counsel for the plaintiff- 
appellant has accepted the correctness of this finding 
before us. The only question urged by him in this 
-appeal is that the plaintiff has a preferential right of 
pre-emption as against the defendants. He has conceded 
‘that as the plaintiff holds under-proprietafy rights in 
khata No. 6 whereas the property forming the subject of 
pre-emption is khata No. 4, therefore the plaintiff cannot 
claim any right of pre-emption on the ground of his 
heing a co-sharer of the sub-division of the tenure in 
which the property is comprised within the meaning of 
•clause (1) of section 9 of the Oudh Laws Act. His 
contention is that the plaintifP hasi'ar preferential right 
under clause (2) as a co-sharer of the mahal and failing 
this under clause (3) as a member of the village com­
munity.

As regards the first point, namely, the application of 
clause (2) of section 9, the argument is based upon two 
khewats exhibit 3 and exhibit 6. Exhibit 3 is a copy ot 
register No. 5, under-proprietary khewat of village 

' Bajpur for 1307 Fasli. This khewat shows that there 
are five.kh.atas of which the first one is rent-free and the 
other four have rents assessed in respect of each of them.
At the end there is a note to the effect that under an, 
order passed by the Settlement Deputy Collector, Es. 87
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was entered as rent of khatas Nos. 2 to 5, It may be 
ivvv.An mentioned that this sum of Es. 87 iy the total amount of

v'.' the rents noted separately against each of the four khatas.
Exhibit 6 is the under-proprietary khewat for the year 
1335 Fasli. TIub practically the same as exhibit 3 
except for the fact that the note at the end of exhibit 3 
(Joes not find pace in this khewat and that the rentft 
entered against each khata are slightly in excess of the 
rents entered in exhibit 3 and the total of tlie rents of the 
four khatas amounts to Bs. 98-2-0 instead of Rs. 87-4-0. 
It has been argvied on beli.alf of the plaintiff that the 
reference to the siiin of Es. 87 as a lump rent ii,i the note 
entered at the foot of exliibit 3 shows that all the under- 
proprietors are jointly lia.ble for payment of the entire 
rent. I am not prepared to accept this contention. The 
plaintiff in paragrapli 3 of his plaint admitted that there 
liad been a partition in the villMge and that as a result of 
it the nnder-proprietary lands had been divided into five 
khatas. They never suggested in the pleadings that in 
spite of the partition there was any joint liability 
amongst the under-proprietors for payment of rent. They 
have not produced any copy of the order of tlie settlement 
court referred to in the footnote in exhibit 3. Eor a-ny- 
thing we know the Settlement Deputy Collector may 
have fixed rents separately for each of tlie khatas as 
shown in the body of exhibit 3 and the official responsible 
for the footnote may have only put doŵ n the total of all 
the khatas. If the plaintiff claimed a preferential right 
imder clause (2), the.onus lay upon him to.estahlish that 
there was an under-proprietary mahal of whicb he was 
a co-sharer. The necessary elements for the purpose of 
making out the existence of a mahal are, a.s lield in Sheo- 
mj Kunwctr v. Hanliar Bakhf^h Singh (1), the existence 
of a separate record of rights and the joint liability for 
rent. The plaintiff has absolutely failed to prove tha,t 
there was any such joint liability. T, therefore, agree 
with the -learned Subprdinfite Judge that the plaintiff

0 )  (1910) r. L.  R., a-2 AH,,’ 351.
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19'29lias failed to prove the existence of auy imder-proprietary 
malial and cannot therefore claim any right as a co- 
sharer of the inahal under clause (2) of section 9. ®-

A c h h a ib a -E

Next as regards the plaintiff’s claim as a member of 
the village community. The plaintiff’s argument is 
that the village community should in each case be Srivastava,-. 
determined by reference to the nature of the tenure 
whicli forms the subject of pre-emption. In other words 
the learned counsel for the plaintiff argues that if the 
property which forms the subject of pre-emption is an 
under-proprietary tenure then it is only the members of 
the under-proprietary body who can constitute members 
of the village community within the meaning of clause
(3) and similarly in the case of a pre-em])tion relating to 
a superior proprietary tenure it is ouly the body of 
superior ]:>ro[)rietoi's and not the under-proprietors ŵ ho 
can be regarded as constituting tlie village community 
under clause (3) of that section. Eeliance has been 
placed upon a decision of Mr. Y o u n g , Judicial Commis­
sioner, in Ashfa:f-im-7iisa y .  Parhh/u Narain (1). This- 
case no doubt supports the appellant’ s contention.
Mr. Y oung ŵ as of opinion that the Oudh Law>'s Act 
makes a distinction between the proprietary village com­
munity and the under-proprietary village community.
The same view was taken by Mr. S p a n k i e , Additional 
Judicial Commissioner in Driglnjae Singh v. Court of 
Wards, Ramnagar Estate (2). Speaking for myself I 
think a good deal can be said in support of this view^

One thing which appeals to me strongly in favour of it 
is that it does not make clause (4) of section 9 redundant.
But the matter is by no means free from difficulty. It 

_ is not easy to reconcile clauses 3 and 4 or to construe' 
them without making one more or less overlap the other.
I find it, therefore, difficult to put an interpretation u-pon 
this clause wuth any degree of confidence. Under the- 
circumstances I think I must follow the view which haS'

(1) (1888) Select Case No. 140. , (2) (1901) 5 0. 0., 266.
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1929 iield swa.y in this province for about tlie last twenty-
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]>iAWAB eight years. It will be eiiongii to make a brief reference 
to the course of decisions on tins point. In Drighijae 
Si'Hg/i V. Court of I'FcwyIs (1) Mr. S c o t t ,  J . C . ,  disagreed 
with the opinion of Mr. 8panki:e, A. J. C. to which 
reference has been made above. The case vvvas referred 

.Snmstaî a, High Court of Judicature, North-Western Prov­
inces and a full Bench of the High Court consisting of 
S t a n le y ,  C. J., and B l a i r  and B u r k e t t ,  JJ., agreed 
with the opinion of Mr. S c o t t  and held tliat in the 
case of a sale of a proprietary mahnl a. person holding an 
iinder-proprietary interest in a portion of the 
mahal was entitled to pre-emption under clause (3) of 
section 9 as a member of the village community. This 
vieAV has been consistently followed in this province ever 
since. In the Hon'hie Raja Ali Mohamniad Khan v. 
Ram Bilas (2) a Bench of the late Court of the Judicial 
■Commissioner of Oudh consisting of Messrs. Cham iee  
and G r i f f i n  held that where in the case of a sale of an 
under-proprietary interest in the village there was com­
petition between the vendee who held under-proprietary 
rights and a plaintiff pre-emptor who was the superior 
proprietor, the plaintiff and the vendee were both mem­
bers of the village community and were equally entitled 
i.o claim the property In Masih Ucldin Ahmad v. 
‘Munir Ahmad (3) my learned brother M.r. Justice 
BjAZA took the same view and held that in the 
ease of the sale of an under-proprietary plot, a super­
ior proprietor and-a person holding other under-pro­
prietary plots have both an equal right of pre-emption.

The decisions referred to by me above fully support 
the view taken by the learned Subordinate Judge. I 
must therefore on the principle of stare  ̂decisis hold in 
■agreement with the lower court that the plaintiff and the 
vendees are both members of the village community and 
have therefore an equal right under clause 3 o f section 9 .

(1) (1901) 5 0. C., 266. (2) (1906) 9 O. C., 271.
(3) (1925) 13 0. L. J., 166.



It follows that the lower court was right in drawing lots 19.29
between them.
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I'lAWAB
Kĥ n

T h e appeal therefore fails and I  w ould d ism iss it  
w ith  costs. Dubey

PuLLAK, J. ;— In this appeal the plaintiff-appellant 
claims a right of pre-emption over a proj)rietor in tlie October, so. 
village on the ground that he, the plaintiff-appellant, is 
an under-proprietor, and, in the first instance, he at- 
terDjDted to show that he came under clause (1 ) of sec­
tion 9 of the Oudh Laws Act as being a co-sharer of the 
sub-division of the tenure in which the property is com­
prised, but the court below held that the under-proprie­
tary land in this village had been divided by partition 
among the under-proprietors in the year 1879 into 
separate khatas. The land in suit is in khata No, 4 and 
the plaintilf-appellant is an under-proprietor in khata 
No. 5. These khatas have a separate rent assessed to 
them and cannot be held to be separate sub-divisions of 
a single tenure, and in appeal the learned counsel for the 
plaintiff appellant has not pressed this point. He has 
fallen back upon the second clause of section 9 and argued 
that the plaintiff-appellant and the vendor are co-sharers 
in one mahal. It is not clear whether clause (2) of 
section 9 of the Oudh Laws Act contemplates any mahal 
except a proprietary mahal but undoubtedly the term 
“ under-proprietary mahal”  is recognized By the Land 
Bevenue Act, and I see no reason why an under-proprie­
tor in an under-proprietary mahal cannot claim pre­
emption in respect of a share of that under-proprietary 

* mahal under clause (2) of section 9, but the plaintiff- 
appellant in order to succeed bad to prove that this land 
was situated in an. under-proprietary mahal. In. 1910' 
their Lordships of the Privy Council decided the case o f 
Sheoraj Kuar v. Harihar Bakhsh Singh (1), and they 
accepted the definition given by Mr. C h a m i b r , Judicial

(1.) (1910) L L. K., 32 All.,, 351. ,



1929 Commissioner, of tlie term “ mahal’ ' and alyo, presuni- 
ably, of the term “ under-proprietary nialial” . This 
opinion appears on page 356 of the report.
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:kha>i
AcHHAiB.vE C h a m ib r , Baid ;—

“ When the Act speaks of an under-proprietary 
mahal it must, I thinl?:, mean a parcel or 
parcels of land separately assessed to 
revenue, the holder or holders of which is, 
or are, liable for the rent as a whole.”  

in the present case the under-proprietary 
lihatas are all contained in the shamilat patti of the vil­
lage, they do not form a separate entity and they are not 
assessed to revenue. Even if the Avord “ revenue”  is 
used by Mr. Ch a m ie r  to mean rent, I cannot find that 
there is any assessment to rent of these under-proprietary 
holdings as a whole. On the contrary each khata is 
separately assessed and the mere fact that a total is given 
in the revenue papers of the separate amounts due on 
each Idiata, does not render the holder or liolders liable 
for the rent as a whole. The rent of each khata is due 
•only from the under-proprietors in that khata and not 
from the whole body of under-proprietors in the other 
Miatas. Thus the property in suit is not an under-pro- 
prietary mahal and the plaintiff-appellant cannot claim 
pre-emption nnder the second clause of section 9. The 
lower court has decided that the case falls under the 
third clause which enacts that the “ third class of pre- 
■emptors are members of the village community.”  The 
vendee is a proprietor in the village and there is author­
ity to the effect, that as residence is not an essential 
■qualification for membership of a village community, all 
proprietors may be included in clause (3). It is not 
necessary to consider that aspect of the case in the 
present appeal, because the plaintiff contended before the 
lower court that the vendee was a member of the village 
community and, as such, came under clause (3), lie , 
therefore, conceded this point and, as he himself has



failed to establish, that he has a right of pie-eniption  
either under clause (1) or clause (2 ), it  follows that he 
also comes under clause (3 ), that he and the vendee had . ».
equal rights of pre-em ption, and that the only course 
open to the court below wa^ to decide their respective 
claims by drawing lots. This is the course adopted by 
the lower court and in m y opinion this appeal should be 
dimissed.
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costs.
B y  t h e  C ourt  :— T his appeal is dismissed w ith i92s

November,
4.

Appeal dismissed.

APPELLATE CIVIL,

Before Sir Louis Stuart, Knight, Chief Judge and Mr.
Justice Bisheshwar Nath Srivastava.

IN D A B  (D e fe n d a n t -a p p e lla n t )  v . B A G H U B IE  SIN G H
AND TWO OTHBRS PLAINTIFFS AND OTHERS (DEPENDANTS- 
r e s p o n d e n ts ) .^  ¥ovmi,ber

Transfer of Property A ct (IV  of 1882), section  3 and sec- 
tio7i 6(e)— Transfer of unpaid balance of a mortgage con­
sideration together with interest claimed thereon hy way 
of damages— Actionable claim— Interest, whether an 
"‘actionable claim " or “ a mere right to sue” — Claim for 
interest, whether can he transferred~Contract A ct (IX  
of 1872), section 73— Interest, whether recoverable under 
the Interest Act.
In  a mortgage a portion of the conaideration money was 

left with the mortgagee to be paid to the mortgagor when 
required but it was not paid when demanded and the plaintiff 
purchased the mortgagor’ s right to realize the iinpaid 
balance top;ether with a sum claimed to be payable as interest 
by way of damages and brought a suit for its recovery.

I t  eld, that the defendant was under no contractual liabil­
ity for the payment of the interest nor can it be said to be 
payable under the Interest A ct; so it could be claimed only

*Second Civil Appeal No. 126 of 1929, against the decree of Pandit 
,G<nlab Chand Joshi, Subordinate Judge of PartabgarB, dated the 8th of 
January, 1929, iipboldxng the decree of Pandit Dwarka Prasad Shiikla, 
■M’unsiE of Partabgarh,. dated-the 12th of October, 1928. .
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