
VOL. V . LUCKNOW SERIES. 5 0 1

is most unsatisfactory of itself and that thej see no 
adequate reason for not accepting tlie evidence of Parbliii. 
Dayal, an independent witness, as to the occasion in 
the autumn of 1919.

Their Lordships are therefore of opinion that the 
appellant became aware in 1919 of the only material 
fact, namely, the passing of the K.s. 2-5,000 as consi­
deration for the deed of gift, even if it be assumed that 
tliis was the sole consideration of, and was concealed by, 
the deed of gift, that the suit is thereby statnte-baired, 
aiid that the appeal should be dismissed with costs. 
Their Lordships will humbly advise His Majesty accord­
ingly.

Solicitors for appellant; Gliapman-WaJker and 
Shephard.

Solicitors for respondents Nos. 1 to 6 : T. L. Wilson 
and Gompamj.
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FULL BENCH.
Before Sir Louis Stuart, K7iight, Chief Judge, Mr. Justice 

Wanir Hasan and Mr. JustiGe Muhammad Ram. 
BACH CHA' (D e fe n d a n t -a p p e l la n t )  d . S E T H  JAM N A  B A S

AND OTlTT'TvS, PLAINTIFFS, AHD ANOTHEB, DEPENDANT,,
(r e s p o n d e n t s )

Tenant transferrincj scattered trees— Transfere&> whether en­
titled to remove only tm b er or to enjoy the fruit so long 
as the trees stand.
Held, that unless a tenant having scattered trees in the 

village has a transferable ri"ht to the land on which the trees 
■stand, even if he has a right to transfer the trees themselves, 
such transfer will not entitle his transferee to more than the 
timber of the trees.

Mohammad Akhar and another v, Lachman Prasad (1), 
and Musammat Azamat-un-nisa v. Ganesh Prasad and 
•others (2), referred to.

^Second Civil Appeal No. 428 of 1928, against tlie decree of Pandit 
Damodar liao Kelkai', Subordinate Jticlge of Eae Bareli, dated the 24th of 
August, 1928, reversing tlie, decree of Pandit Dwarica Prasad Slnikla, Miin- 
isiff of Partabgax’h, dated the 16th of Pehruai'y, 1928.

a ) (1927) 4 0 . W. N., 370. (2) (1924) 1 0. W. N., 515.
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__ Mr. Radha Krishna, for the appellant.
B achgha Dhian Ghmidra, for the respondent>s.
jSSI St u a r t , C. J. :— The following point has been re-

lerred to a Full Bench for decision under section 14(1) 
of the Oudh CDurts Act of 1925 :—

“ Where it has been established that a tenant liav- 
ing scattered trees in a village has a right 
to sell them and sells such trees, is the 
landlord entitled to compel the vendee to- 
remove the trees and not to allow him to- 
enjoy the fruits of those trees as long as 
they stand?”

This question was referred by the late Mr. Justice M i s r a . 
I regret that I am' unable to answer it by an affirmative 
or a,- negative. I have first to explain, the circumstances 
in which the question arose and then my yiew of the 
law upon the facts. Here an agricultural tenant had 
planted trees in various plots of land, if not with the ex­
press permission of the Taluqdar, at any rate without 
any opposition on his part and had continued to enjoy 
the fruits of those trees (in instances in which they bore' 
fruits) until he mortgaged the trees with possession. He 
mortgaged the trees with possession and the mortgo.gee 
then used the trees in the same manner in which he had- 
used them himself. He sold the right to redeem to 
Bachcha, the present appellant. Bachcha redeemed the 
mortgage. The Tal'uqdar then instituted the present 
suit for the ejectment of Bachcha from the plots on which 
the trees stood and from the trees themselves. Tlie suit 
for his ejectment from the plots appears to have been 
misconceived as it does not appear that he had been in 
possession of those plots and it would appear that tHe 
decree of the loxver appellate court ejecting him from- 
the plots had been passed on a misconception of tlie facts. 
The real point however with which the court was con­
cerned was this. Does Bachcha’ s purchase entitle him 
'o the same rights as appertained to his vendor or does-
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7929it entitle him only to remoYe the trees or does it entitle 
him to nothing? It is agreed that in the circumstances Baohoha 
of the case he obtained some rights. The question is Sbth
what are those rights ? It is common ground in this case ' das.
that he must have at least the rights to remove the timber.
But has he anything more? In my opinion he has no-  ̂ j
thing more. There has been no special contract or cus­
tom to the contrary. His vendor can only be considered 
as a licensee of the land on which the trees stood. His 
vendor had the right to use the land both for the planting 
of the trees and for the sustenance of the trees while 
they were alive. But could he transfer this right? In 
the absence of custom or contract he certainly could not, 
for he was only a licensee and such a licence as he pos­
sessed is not transferable. Therefore when he transferred • 
the trees he could not transfer the right to use the land 
and once the right to use the land had departed the only 
benefit that could be left to the vendee was to remove the 
trees. My view appears to me to be very much the same 
view that was taken by my learned brother Mr. Justice 
H a s a n  in Mohammiad AJdiar and another v. Lachmayi 
Prasad (1). I should answer the question that unless a 
tenant having scattered trees in the village has a trans­
ferable right to the land on whicli. the trees stand, even 
if he ha:S a riglit to transfer the trees themselves, such 
transfer will not entitle his transferee to more than tlie 
timber of the trees.

H asan, J. :— I entirely ag'ree with the view which 
the learned Ghibf Judge lias just now expressed on the 
question of law involved in this reference. If I may 
respectfully do so I  may add that the legal basis on which 
the learned Chief Jttdge has placed this question is the 
sound basis and it would seem to be implied in my deci­
sion in a previous case: MoJimiimad Akhar v. Lachman 
Prasad (3.) to which the learned Oiiirf Jtipge has re­
ferred. In that case I  followed the principle of another

a) (1927) 4 0 . w . N.,,970.
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decision of mine in Musammat Azmat-un-nissa v, Ga~ 
nesh Prasad and others (.1) and it appears that tlie prin- 
ciijle involved in bofcli class of cases  ̂ that is the right of 
a tenant in a house without any right in the site of the 
house and the right of a planter of a tree in the village 
lands without any right in the soil of the tree, stands on 
one and the same footing.

B.AZA, J. :— I am in full agreement with tiie jiulg- 
menfc of the Hon’ble the Ch ie f  J u d cie . M j answer to 
the question referred to the Pull BencJi for decision is 
the same as that given by the Hon’ble tlie C h i e f  J u d g e .

B y  the C o d r t  : — The reference is returned to the 
court with the replies.

APPELLATE CIVIL.
Before Mr. Justice Wazir Hasan and Mr. Justice Bisheshwar 

Nath Srivastam.

1929 G AN ESH  SIN G H  AND OTHERS (DeB’ENDANTS-APPELLANTS) 
Angnst, 23. g iT L A  BAEH SPI SIN G H  and o th e rs  (PrAINTIFFS-

respondents)/'-'

Indian Registration Act ( XV I  of 1908), section 17, clause (b) 
and section 49— Market, right to hold— Right to hold 
hazar on one's land is an incident to the ownershi'p of 
land— Agreement 'between . pro'prietors of two milages 
allocating days for holding bazar— Re0istration of an 
agreement to hold hazar on particular days.

The right to hold a market on one’ s land is an incident to 
the ownership of land and is a right in immoveable property ̂  
H em  Chandra Roy Cha^idhry v. Krishna Chandra Saha 
Sardar (2). relied on.

An agreement between the proprietors of; two villages 
allocating particular days for holding the bazar in their villages 
coupled with the condition that the parties are not to be- 
allowed to hold the bazar on certain other days is clearly a

*Secoud Civil Appeal No. 270 of 1Q28, against the decree of M. Malt- 
mild Hasan, 3rd Additional District Judge ot Ijudinnw, dated the 30th o f 
April, 1928, uplmlding the decree of iTirza Moliammad Muniia Bakht,, 
Additional Sxibordinate Judge of Lucknow, dated the 26th of July, 1927.

(1) (1924) 1  0. W . N., 515. (2) (1920) I. L. E., 47 Cak;., 1070.


