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19 that the rules of procedure do not entitle the appel-
Musinsds - Jang to question the propriety of the staiement as to the
0. value of the property which the court bas direcied to
Bﬂf);,s{ff ™ be made in the proclamation of sale by the order
under appeal. Tt may be pointed out that the proviso

Husan oy 2dGed 10 vule 90 mentioned above by this Court will be-
Srivastars 10 bar in the appellant’s way to questioning the mis-
o Statement if any as to the value of the proverty after
the sale has taken place because the proviso bars the
objection only if it is taken for the first time after the

sale.

Accordingly we dismiss this appeal with costs.
Appeal dismissed.
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Befare Str Lowis S’iumi Tsm(ﬂzz‘ Chief Judge and
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RFRNEST ARTHUR WYLIE (PUAINTIFF-APPRLLANT) v.

1929 MRS, RUTH SHANTI WYTLIE (DEPENDANT-RESPON-
Novem- DENT). ¥
ber, 11

~_ Indian Divorce Act (IV of 1869), section 19(1)—Tinpatence—
Venereal discase in a woman, if constitutes ‘“tmpotence”’
within the meaning of section 19(1) of the Diworce Act.
The existence of venereal discase in a woman does not
constitute impotence within the meaning of section 19, sub-
section (1) of the Indiun Divorce Act, 1889, Direndra Kumar
Biswas v. Hewlata Biswas (1), dissented from.
Mesgrs. St. G. - Jackson and Safz/a Nand Roy, for the:
appellant.
Mr. Moti Lal Sazena, for the respo.ndent.

Stuart, C. J.:—This is an appeal against the
decision of Mr. Justice Punnan in which he refused to
grant the petitioner Hrnest Wylie either a decree for
nullity of marriage or for a divorce against his wife

#Plrat Civil Appenl No. 23 of 1929, against the decrse of ﬂua Hon blL
Mr. A. G. . Pullan, Judge of the Chief Court of Nudh, dated the 1Bth-

of February, 1929. ‘
(1) (1920) I. T.. R., 48 Cal., 283.
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Ruth Wylie. The petitioner appeals. His allegations —_
were that at the time of his marriage to his wife Ruth E;;TF;@
Wrylie she was suffering from venereal disease and that ' ™*
in addition after her marriage she had committed adultery Nrtzm E;;Jm
with a person unknown. In so far as the prayer for wWyum
nullity is concerned the case is governed by section 19

of the Indian Divorce Act (IV of 1869). None of the g, ¢ ;.
last three clauses of the 19th section were pleaded. The

plea was that the wife was impotent at the time of her
marriage and at the time of the institution of the suit

and there wag an additional plea that the court might

grant a decree for nullity on the ground that the consent

of the husband to the marriage was obtained by fraud.

Tt was suggested that the wife had wiltully kept from

her husband the fact that she was suoffering from
venereal disease and that this was the fraud. In so far

as the prayer for divorce was put forward that prayer was

based upon the allegation of adultery. The learned

trial Judge arrived at the following conclusion. He

found that Ruth Wylie displayed symptoms of venereal

disease i1mmediately after her marriage, and that the
disease had been acquired before marrigge. He found

that it was not established that the disease in question

was syphilis. He found that the fact that she was suffer-

ing from venereal disease did not justify the finding that

she was impotent at the time of her marriage, and that

she ig not impotent now as there iy nothing to show

that the disease is not curable. He further found that

the petitioner did not know at the time of the marriage

that his wife was suffering from venereal disease but that

the wife did not know the fact herself, so that there was

no fraud. He disbelieved the evidence as to adultery.

On these findings he arrived at the conclusion that the
respondent was not impotent at the time of her
marriage, that there was no fraud and that she had not
committed adultery. He, therefore dismissed the suit.

In the appeal the learned Counsel representing the
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petitloner ias not pressed the case 1o respect of adultery
and L state shortly that the evidence does not justify
atty conclusion that tie respondent Kuwh Wylic had
ever committed adultery. 1 aceept the learned Judge's
conclusions on the other two points as to absence ol fraud
and as to the fact that the respondent was not impotent
at the time of her marriage. But I go further. On
the evidence I find thut there 1s no justilication for the
conclusion that Ruth Wylie was suffering fron: venereal
disease. The evidence upon this point is that of her
husband, his mother, a  Sub-Assistant  Surgeon  called
Padun Singh and a man called Amir Al who lets out
tents on hire but who deposes that be 18 an expert in the
treatment of syphilis, gonorrhea and cancer, he having
acquired his knowledge in the cure of these discases from
verbal instructions given him by his deceased [ather.
The evidence of the petitioner and his mother may be
rejected at once. The learned Judge did not belicve
them and rightly did not believe them. The evidence
of Dr. Padum Singh is certainly to the effect
that in  higw opinion  Ruth Wylie was  suffer-
ing from veneveal discase. The following facts are
however important in this connection. As far as can
be gathered Dr. Padum Singh, who has only taken the
lesser qualification which is granted by the Agra Medical
School for subordinates does not asgert that he ling any
special knowledge in womens® diseases and he arrvived
at his confident conclusion that Ruth Wylie was suffer-
ing from venereal disease without examining her. He
said that he was convineed that the girl must have
vencreal disease heeause she told him that she thought
she had a sore (which Tie did not cee), that she had a
rash and that she had pain in micturition. T do not lay
claim to great knowledge as to such sympfoms hut it is
clear to me that the statement that a girl has a sore
does not carry a medical man very far unless he has seen

the sore. As to the pain in micturition and a rash
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both these symptoms may be caused from many other 9%

causes than venereal disease. The evidence of the hirer izt

of tents can really hardly be taken seriously and 1t Wt
would be worthless, even if believed. Thus if this Mrs. Rves

. . .. SEANTI

evidence stood unrebutted there would in my opinion Wy
be no justification for the finding that Ruth Wylie had
ever had venereal disease. DBut it does not stand
unrebutted. It is rebutted and strongly rcbutted by the
evidence of a Lady Specialist Dr. Tiowther who was in
charge of the Gynaecological Department of King
George’s Medical Hospital. Dr. Lowther had Ruth
Wrylic under her charge as an in-patient for nearly
a month. She examined her. She found that she was
suffering not from syphilis but from chrenic vaginitis,
that is to say inflamation of the vagina and also.from
cervicitis which I understand to be the inflamation of
cervix a portion of a woman's internal generative organs.
8he had a discharge. The disease was chronic. The
disease might have been communicated by a man or it
might not have been. An examination of her blood did
not show that she had syphilis. In these circumstances
I arrive at the conclusion that it is not proved that the
girl had venereal disease. So the case there failed in
limine. T however do not accept the view that the
exigtence of venereal diseagse in a woman constitutes
impotence within the meaning of section 19. I have
been referred to a decision of a Bench of the Caleutta
High Court in Birendra Kumar Biswas v. Hemlata
Biswas (1) but I cannot accept this decision as authorit-
“ative. With the greatest respect to the learned Judges
who decided it T find that they have laid down much
which is not authorised by the law of England or the
law of India. T say the law of England advisedly as
our matrimonial practice under the Indian Divorce Act
is hased wpon the matrimonial practice in FEngland.
There is no authority in Englich law for the proposition

(1) (:920) I. T B., 48 Talo., 298,
3€om. ’

Stuart, C. J.
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that a woman, who 1s suffering from venereal disease,
i considered to be impotent within the meaning of that
word in Knglish law. The learned Judges who decided
that case based their decision upon various decisions of
courts in America. I do not consider that there is any-
thing of value likely to be derived from the discussion
of American decistons under the numerous divorce laws
which exist in the United States as both the law and
the methods of applying the law there dJiffer so very
greatly from English law and English practice. 1
therefore would dismiss this appeal with costs.

Hasav, J. :—I propose to say a few words on the
petitioner’s case as to whether the respondent was
impotent at the time of the marriage within the meaning
of sub-section (1) of section 19 of the Indian Divorce
Act, 1869. The petitioner wag married to the respon-
dent on the 9th July, 1928 and on the 24th of October
of the same year the latter was admitted into King
George's Medical College, Liadies Ward, for treatment.
The only veliable evidence on this part of the case is the
statement of Dr. Miss Liowther to which reference has
been made by the learned Crine Juper in his judgment
just now delivered. Dr. Liowther says :—

“She (that is the respondent) was suffering from
vaginitis and cervicitis. Her blood was
tested for syphilis and the test was nega-
tive. She was suffering from a woman's
disease but not in my opinion syphilis.
The blood test was negative so it is possible
that she may have been suffering from |
syphilis but that was not my opinion.
The disease was chronic . . . She was
discharged cared . . . Cure merely means
that the symptoms she had been suffering
from had been removed . . . The two
diseases from which the girl was suffering
may be the resnlt of venereal dizeaze. Al
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these discases are to some extent venereal

diseases.”’

To my mind on the evidence quoted above it is
impossible to hold that the petitioner has succeeded in
-proving the case which the law requires him to prove,
that is, that the respondent was impotent at the time of
the marriage. A question of law may arise which will
have to be decided on a future occasion as to whether,
when a wife suffers from a disease which might or might
not he venereal and the hushand has veasonable and well
founded apprehension of infection in case he has sexual
intercourse with such o wife, in those circumstances the
court would be justified to vecord a finding that the wife
was impotent. T agree in the order that the appeal
be dismissed with costs.

By TR Coumrt:—The appeal is dismizssed with
costs.

Appeal dismissed.

APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan.

PANDIT JANG BAHADUR AND ANOTHRR (PLAINTIFFS-
APPELLANTS) ©. WAZIR KHAN AND oTHERS (DRPEN-
DANTS-RESPONDENTS). *

Basement— Graveyard—DBurial right is @ civil right—Land
used for long long years for burying the dead—Customary
rights, if acquired in the land—Proprietor of the land,
whether can stop the practice and talke away the right.
The right of a burial is a civil right and where the right has

heen exercised for long long years a customary right in law

is acquired which cannot be taken away by the proprietor of
the land. Kuer Sen v. Memman (1), Mohidin v. Shivlin-
gappa (2) and Kooni Meera v. Mahomed Meera (3), relied on.

#Becond Civil Appeal No. 481 of 1928, against the decree of Pandit
Bhyam Manohar Nath Shargha, First Subordinate Judge of Xheri, dated
the 26th of August, 1928, reversing the decres of Babu ‘Tribeni Prasad,
Additional Munsif of Kheri at Lakhimpur, dated the 2%nd of December,
1027,

(1) (1895 1, Ti. R., 17 AlL, BT. (?) (1899) 1. L. R., 28 Bom,, 686.
(3) (1906) T. Tu. 1., 30 Mad., 15.
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