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Before Mr. Justice Wazir Hasan and Mr. Justice 
Bisheshwar Nath Srivastava.

M U S A M M A T  IN D E A N I  (Judgm ent-dbbtor-applioant:' .. ™
November, 8,

V. B A B U  BTM LA PEASAD (Decree-holdee-respondent . )* —------------
Civil Procedure Code (Act V of 1908), section 47 and order 

X X I ,  rules 66(2) and 90— Execution of decree— D eter
mination of value of attached property for being entered 
in the sale proclamation, whether amounts to the de
termination of a quostion within section  47— Order de
termining the value, if amounts to a decree— Appeal 
against the order determining the value of the property 
for sale, iDhetlier lies— Judgmefit-dehtor’s power to have 
sale set aside if under-valuation results in injury to 
him..
An order of the executing court determining tlie vain© 

of the property attaclied for being entered in the sale pro
clamation is not the determination of any question within 
secAion 47 of the Code bf Civil Procedure, and that order 
is not a decree within the meaning of sub-section (2) of that 
■Bection and is not appealable as such nor is that order 
appealable as an order under any provision of the Code of 
Civil Procedure. Sivagami Achi v. Suhramania Ayyar (1) ; 
yljudhia Prasad v. Gopi 'Nath (2 ); Deolii Nandan Singh v.
Bansi Singh (3.); Paneh Daur Thahur v. Mani Raut (4 ); 
and Deolcinandan Singh v. Raja Dhahesivar Prasad Narain 
Singh (5). rehed on.

I f  the alleged under-valnation results in any snbytaai- 
tantial injury to the appellant v?hen the sale of his property 
takes place, he shall have a right to g’et an order setting 
aside the sale under rule 90 of order X X I  of the Code of 
Civil Procedure. Before sitbh a contingency happens the 
rules of procedure do not entitle the appellant to question the 
propriety of the statement as to the value of the property 
which the court has directed to be made in the proclamation 

sale. Saadatmand Khan y . Phul Kuar (6) relied on.

^Execution of Deeres Appeal No. 33 of 1929, agaiaat the order of 
Babx; Ganri Shankar Verma, Subordinate Judge of Sitapur, dated tlio 11th 
■of May, 1929. •

(1) '(3908) T. L. R.. 97 Mfid., 3S9. (2) (1917) I, L. E., 89 AIL, 415.
<3) (19U) 16 C. W. N., 124. (4) (191S) 16 C. W. N., 970.
<0) (1916) 2 P. L. J., 13. (6) (1898) L. E., 25 I. A., 145.



1029 Mr. Khaliq-uz-zaiiinu, fen; the
Husain^ fcr the respondent.

H asan and Srivastaya, JJ. :— This is the judg-
jdabtj c< 1

Prasad. luejit-debtor’ s appeal from the order of the bubordi- 
nafe Judge of Sitapur, dated the 1 1 th of May, 19 ,̂9. 

The relevant circumstances are as follows :—
In execution of a decree against the appellants 

held by the respondent a certain immoveable property 
was attached and now steps are being taken for its 
being’ sold by public auction. Consequently a sale; 
proclamation is being prepared 'and particulars re
quired by sub-rule (2) of rule 66 of order X X I  ol: the 
Code of Civil Procedure are being enquired into for 
the purpose of their being specified in the proclama
tion of sale. One of these particulars is the csti- 
ro.atcd value of the property sought to be sold. The 
court seized of the execution proceedings issued a cora- 
mission for tlie purpose of ascertaining as fai' as 
possible tile vahie of the property mentioned above. 
Tlie Commissioner has luade his report as to the va
luation, The respondents accepted the valuation 
given by the Commissioner but the appellant raised 
objectiouR in respect of it. The objections were not 
supported by evidence. The result was that the C')urt 
rejected the objectioTis and accepted the valuation as 
found by the Commissioner. T'rom. the order just now 
mentioned the present appeal has been preferred.

A t the hearing of the appeal a preliminary ob
jection Wiis taken on behalf of the respondents. It  
is argued that the order under appeal is not ' ‘ the 
determination of any question within section 47”  o f  
the Code of Civil Procedure, and if  it is not so, the- 
order is not a decree within the moaning of sub-section-
2 of the same Code. It is,agreed that the order in: 
question not appealable as an order under any pro- 
viFdon of the Code o f Civil Procedure, The question^
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1929therefore, for decision is as to whether it is a d s t e r - ________
miiiation o f any question within section 47. musammat

I ndkakt

It appears to us that the preliminary objection iy 
.supported by a preponderance o f  decisions o f several pbabad.
High Courts in India, 'i^ide Sivagami Achi y . S u b ra -  
mcmia Aijyar (1 ) ;  Ajudhia Prasad y .  Gopi Nath (2); Hasan, J.

Deoki Naiulmi Singh y . Bansi Singh (3) ; Parich Duar 
TktUviiv V. Mani Rant (4); Deokinanclan Singh v .
Rajah Dhakesirar Prasad Naram Singh (5). These 
(iociBU,)DH g iv e  v a r io u s  reasoji,^ in  snpporc ol: tJie v ie w  

that a question of the nature decided by the order 
under appeal is not a question within the meaning of 
section 47 of the Code o f Civil Procedure, but the one 
reason which appeals to us most is that the judgment- 
debtor is not left without any remedy i f  the order in 
question results in' any injury to him. In Saadat- 
in and Khan v. Phul Kuar (6) their Lordships of ’the 
Judicial Committee Imve definitely held that wdien 
value of the property sought to be sold is stated in the 
nrc^lamation of sale it is a staitement o f  a ir-.ater^a> 

fact and that a misstateinent as to the value o f the 
property in the sale proclamation ''is  something more 
grave 'than an ordinary irregularity of procedure, but 
the fact that it is >so, and that it was made gratni- 
i ''11 sly by the decree-holder and the Court, dees no't 
prevent it from being ‘a material irregularity in pub
lishing or conducting’ the sa.le, such as to bring the 
'Case within the special remedy provided by sectioii 
311 I f, therefore, the alleged under-valuation 
results in any substantial injury to the appellant when 
the sale o f his property takes place, he shall have a 
right to 8:et an order setting aside the sale under rule 

''90 of order X X I  o f  the Code o f Civil Procedure. Be
fore such a contingency happens we are of opinion

(1) (1903) I. L. B., 27 Mad., 2S9. (2) (1017) I. L. B., .39 All., ilS.
(B) (19U  ̂ 16 C. W. N., 124. (4) (1912) 16 0. W. N., 970.
'(5) (1916) 2 P. L. J., 13. (6) (1898) Ii. U., 25 X. A., 146.
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1929 tbi'it tile rules of procedure do not entitle the appel- 
mxjsammat jant to question the propriety of the statement as to thêINDBANI  ̂  ̂ , T j 1 ,

fl. value of the property which the court lias direcied to 
Made in the proclamation of sale by the order' 

under appeal. It may be pointed out tliat the })roviso 
. addsd to rule 90 mentioned above by this Court will be- 

SHmstatu no  bar in the appellant’ s way to questioning' the mis
statement if any as to 'the value of the yn'operty after 
the sale has taken place because the proviso bars the' 
objection only if it iw taken for the nr^t time after tfitv 
sale.

Accordingly we dismiss tliis appeal with costs.
A ffBCil dismissed.
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APPELLATE OIVTTi.

Before Sir Louis Stuarty Knight, Chief Judge and 
Mr, Justice Wns:ir Ilasnn.

E E N E ST  AR TH U K  W YLTE (PLAJNTurF-APPGLLANT)
1929 M BS. KITTH RHANTI W Y T JE  (Dp.pendant-tu^spon-

Novem- BBNT).-
her, 1 1 .

■-------------Indian DiDorce Act (IV  of 1869), section 19(1)— Im potence-—
Venereal disease in a woman, if eonstitutes *'impotc’nce”  
within the meaning of section 19(1) of the Divorce Act. 
The existence of venereal disease in a woman does not 

coustitate impotence within the meaning- of section 19, sub
section (1) of the Indian Divorce Act, 1869. Birendra Kumar 
Biswas V. Hemlata Biswas (1), dissented from.

Messrs. St. G. Jackson and Satya Nand Roy, for the' 
appellant.

Mr. Mot'i Lai Saxena, for the respondent.
Stuart, G. J. This is an appeal against the 

decision of Mr. Justice Ptjllan in which he refused to 
grant the petitioner Ernest Wylie either a dccree for- 
nullity of marriage or for a divorce against his wife^

^Firat Civil Appeal Wo. 25 of 1929, iig-ainat the decree of the Hon’hle 
Mr. A. 0. n. Piillan, Judge of ilie Chief Court of Oudh, clalad the 15th- 
of Fehniary, 1929.

(1 ) (1920) I. 7j. R., 4B Cal., m .


