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Before Mr. JusticG Bislieshwar Nath Srivasta'Dci.

Octoblf^ 23. P B IG B IJA Y  SIN G H  and a n oth er (Judgm ent-debtor-
!------- OBJECTOR-APPELLANTs) V. B H A G W A N  DASS (D eceee-

holder-eespondent) .
Execution of decree— Execution application containing alt 

necessary purUculars bub v,ot accorn^nied loith process 
fee,  if defective— Courts erroneous order returning appli­
cation, effect of— Civil Procedure Code (Act V of 1908),., 
order XXI ,  rules 11 to 14 and 17— Oiidh Chief Court 
Rules, rule 78— Ees Judicata— Objection that an execu­
tion aijplicatimi was- tinie-harred rejected by court—  
iSam.B objection raised on a subsequent applicaUon. 
for execution, if barred by the principle of judicata.

W here an application for execution which contained all; 
the particulars laid down in rules 11 to H4 of order X X I of the 
Code of Civil Procedure, was presented on the last day of 
limitation but was returned hy the court because process fee 
did not accompany it and it was filed next day with the neces­
sary process fee, hej-d, th;ifc there was no rule of law contained' 
in the Code of Civil I.’i'ocedui'e or any of the rules framed by 
the Oudli Chief Court which makes it ol)ligatory for a decree-, 
holder to file process fee with his application for execution-, 
the first presentation of the application was, therefore,- not 
defective in any way but was quite valid and the erroneous 
order of the court directing its return could not invalidate its 
presentation which was valid in a/11 respects.

On an application for execution the jiid;^nient debtor raised  ̂
an objection that it was time barred and there was 
an adjudication by the court which held that the oi)jection 
was without force. There was n,o appeal against that order 
and it became final between the parties. The same objection 
was again raised on a subsequent ap])lication for execution. 
Held, that the question having' been once raised and decided 
between the parties the objection was barred by the principle , 
of res judicata.

Mr. Bhaioani Shankar, for the appeHants.
-^Exeratdon of Decree Appeal No. 39 of 1029, against the deoreo of- 

Pandit Tika E,am Misi’a, Subordinate Judge of Molianlalganj, Luckno-w. 
dated tbe 19tli of April, 1929, iipholdiiig the decree of Syed Yaoub /li>. 
FnHsif, North, Ludmow, dated; the of January, 1929.



1929Mr. Haider Husidn for the resxxnideiit.
Sr iy a s t a v a , J. ;— This is an appeal by the judg- 

iiient-debtors. ®-
J:5H.-UiTPAN

The relevant facts are that on the 7tb of Novem- 
her, 1913;, the decree-hokler respondent obtained a preh- 
niinary decree for sale against the judgmeut-debtors- 
.appellants. This decree was made hnal on the 21st of 
August, 1915. Yarious applications for execution were, 
made during the years 1917, 1919, and 1921 but they 
are material for the purposes of this appeal. On the 31st 
of May, 1924, the decree-hokler made his fourth applica­
tion for execution and on the 23rd of March, 1935, the 
judgmcnt-debtoi's made an objection on the ground that 
the application in question was barred by limitation.
This objection was overruled. Anotlier application was 
made in 1926, but it was also consigned to records. Ul­
timately the sixth application which has given rise to the 
present appeal was made on the 22nd of August, 1927.
It was returned because the process fee did not accompany 
it. It was filed again the next day namely on the 23rd 
of August 1927.

The judgment-debtors objected on two groimds r (1 ) 
i;bat the application was barred by the twelve years rule 

*"under section 48 of the Civil Procedure Code and (2) 
that the present application was not maintainable by 
reason of the 4th application for execution dated the 31st 
o f May, 1924, having been barred by time. These 
'objections have been overruled by tlie courts below. The 
same objections have been pressed before me in support 
o f this appeal.

The period of twelve years from the date of the final 
'decree expired on the 21st o f  August, 1927. Admittedly 
the 21st of August, 1927, was a pnblic holiday. Therefore , 
the application presented on the 22nd of August, 1927 
ŵ as under the provisions of section 4 of the Indian 
Limitation Act (IX  of 1908) within time. Order X X I,
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__rules 11 to 14 lay down the requirements for a valid.
DKiGBiJAr application for execution. Order rule 17 sub-

V. rule 1) as amended by the Oudli Cliief Court provides-
that ii any of those requirements “ have not been com­
plied with, the court may allow the defect to be remedied

s-rivastava J there or may fix a time within which it may b&
remedied and in case the decree-liolder fails to remedy 
the defects within such time, the court may reject the 
application.” . Sub-rule (2) of this rule provides that 
‘where an application is amended imder the provisions
of sub-rule (1 ) it shall be deemed to iiave been an appli­
cation in accordancc with law and presented on the dat& 
when it was first presented.”  Thns it will appear that 
if an application fox execution is returned to tbe decree 
holder to allow him to remedy any defects in the appli­
cation, then in such a case the amendment takes effect 
retrospectively and dates back to the date when the 
application was first presented. I  am not aware of any 
rule of law contained in the Code of Civil Procedure or 
any of the rules framed by the Oudli Chief Court, and I 
have not been referred to any such rule by the learned" 
counsel for the appellants, -which might make it obliga­
tory for the decree-holder to file the process fee with his 
application for execution. All that I find in the Oudli 
Civil Buies is that rule 178 provides that “  the execution 
application may, if the decree-hol'd'er so desires be ac» 
companied by all the fees payable for the several steps in* 
execution at different stages of the execution proceed­
ings.”  I  am therefore of opinion that the application' 
for execution as it was presented on the 22nd of August,
1927, was not in any way defective and the order passed' 
by the learned Munsif directing the return of the appli­
cation was a mistaken order. The proper course for the 
learned Munsif to adopt was to order the decree-holder 
to file the requisite process fee within a reasonable time 
and not to have returned the application by reason of it’s 
not being accompanied with the process fee. As it is;
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the decree holder comphed with the order passed by the 
learned Munsif and Hied the application with the neces- dbigbway 
sary process fee at the earliest possible opportunity, ‘ 
namely, on the day following the Mnnsif’ s order. The 
question therefore arises, whether under the circum­
stances the decree-holder is to suffer for the mistake of „ ,

. S n v a s t a m ,  J.
the court and whether he is, by reason of the process fee
not having been affixed to the application at th<3 time 
when it was presented, to be placed in a worse position 
than he would have been in case the application had been 
defective in the matter of any of the particulars laid 
down in rules 11 to 14 of order X X I  of the Code of Civil 
Procedure. I think the answer is obvious. It is a well 
recognized principle that “ an act of the Court shall pre­
judice no man.”  Further the application as it was 
presented on the 22nd of August, 1927 not being defec­
tive in any way its presentation to the court on the 22nd 
of August must be considered to be a valid presentation.
The erroneous order of the court directing its return 
cannot invalidate this presentation which was valid in 
all respects. I  am therefore in agreement with the 
courts below that the application must be deemed to 
have been an application in accordance with law ■ and 
presented on the 22nd of August, 1927, which is the 
date of its first presentation. It follows that the appli­
cation was not barred by the twelve years rule, and the 
objection based on that ground must be overruled.

As regards the second objection it would be suffi­
cient to say that the judgment-debtors on the 23rd of 
March, 1925, raised an objection on the ground of 
limitation against the application for execution dated 
the 31st of May, 1924. There was an adjudication by 
the court in respect o f the objection and it was held that 
the objection was without force. There was no appeal 
against this order and it became final between the 
parties. The question having once ^been raised and' 
decided betwen the parties, the present objection iff- 
barred by the principal of res
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1929 The appeal is therefore without force and must fail. 
It is accordingly dismissed with costs.

dismissed.
D a b s . ------------------------------

EEVISIONAL CEIMINAL.
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2929 Before Sir Louis Stuart, Knight, Chief Judge.

LALA. N IH A L  CHAND an d  o t h e r s  (A p p e l l a n t s ) t>. L A L A  
JA I R A M  DASS (C o m p l a in a n t -r e s p o n d e n t ) .*

Criminal Procedure Code {/let V of 1898), section  145(1), ('2) 
and (8)— Magistrate dealing  ̂ with dis'pute in respect of a 
sugar factory under section 145(1) and (2) of the Code of 
Criminal Procedure— Molasses produced hy sugar mill, if 
to he treated as ‘produce’ within the meaning of section 
145(8)— ‘Produce’ under section  145(8) of the Code of 
Criminal Procedure, if to be confined to what is grown 
from the ground— Jurisdiction of Mxigistraie under sec­
tion 145(1) o-nci (2) to deal with m.olasses produced from  
sugar factory.
The word “ produce”  in section 145(8) of the Code of 

'Criminal Procedure is not necessarily confined to what is 
grown from the ground but refers also to a finished article or 
a  semi-finished article made from raw material and molasses 
produced by sugar mill can fairly be treated as the produce 
■of the mill.

W here, therefore, a Magistrate was dealing with a dispute 
in respect of land within the meaning of section 145(1) and (2) 
of the Code of Criminal Procedure and the land consisted of 
the factory buildings of a sugar mill including certain vats 
containing molasses he had jurisdiction to take action in 
respect of the molasses in the vats and as the molasses produce 
was subject to speedy and natural decay he was justified in 
'Ordering its saile and for the proper dis]X)sal of the sale 
proceeds.

Mr. St. G. Jackson, for the applicant.
Messrs. G. H. Thomas and R. P. Varma, for the 

opposite party.
S t u a r t ,  J .  C. ;— The facts are stated in the order 

of reference, I need only summarise them. THe pro­
ceedings were under section 145 of the Code of Criminal

♦Criminal Eeference No. 51 of 1929.


