
EBYISIONAL CEIMINAL.
Before Sir Louis Stuart, Knight, Chief Judge.

1929 K IN G -E M P E E O E  (A ppellant) v. BAI-JNATH
October, 3. (COMPLAINANT-BESPONDENT).*

Criminal Procedure Code (Act F) of 1898), section 145(1)—  
Dispossession— Restoration to possession hy an order 
passed more than two months after dispossession, whether 
justified by law.

Held, that tlie words “ two montlis from the date of the 
order”  under section 145(1) of the Code of Criminal Procedure 
mean two months from the date of the order and not two 
months from the date of the complaint. The provisions of 
section 145 are directed in the first place to enable a. Magis
trate to pass orders as to retention of possession with the 
ohieet of preventing a breach of the peace. These orders 
have no effect as to title. The law considers that it is desir
able in order to prevent a breach of the peace to retain in pos
session the person who is in poGsessiou whatever his title may 
be but a special exception is made in favour of persons who 
have been very recently dispossessed. W here it is found that 
a man has been dispossessed within two mouths or less of the 
date of the preliminary order Lie is treated, as tliough he were 
in possession on the date of the preliminary order. }3iit the 
period is two months and no more, R. Srinivasa Reddy v. 
M. Dasamtha Rama Reddy (1), dissented from.

W here, therefore, a preliminary order mider section 
145(1) of the Code of Criminal Procedure restoring a person 
to possession was passed by the Magistrate more than two 
months after that person’s dispossession it was not justified 
by law.

Mr. Radha Krishna, for tlie appellant.

S t x j a r t ,  C. J. : — The question whicli lias been 
referred to this Court is tins.

Baiina,tli was on the facts dispossessed from posses
sion of a liouse on the 28th. of March, 1929. The Sub- 
Divisional Magistrate passed his preliminary order 
under section 145(1) of the Code of Criminal Procedure

■̂ Criminal Eeference No. 46 of 1929.
(lj-(1928) i; L. B., 52 Mad., 66, :
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1929on  the lOtii ot June, 1929. At that time Baijuatii had 
been out of possession for more than two months. It is 
.accordingly suggested by the District Magistrate of v. 
Partabgarh, ^vho has referred the case, that the order 
restoring Baijnath to possession is not justified by law.
The normal procedure is to declare in possession and 
I'etain in possession the jierson who is in actual posses- 
rsion on the date of the preliminary order. But this 
rule is relaxed to the following extent. Where it is 
found that a man has been dispossessed within t^’o 
months or less of the date of the preliminary order he 
is treated, as though he were in possession on the date of 
■the preliminary order. But the period is two months 
and no more. The learned Counsel who appears 
■against the reference relied upon a judgment of 
Mr. Justice D e v a d o s s  sitting singly reported in R. 
Srinivasa Reddij v. M. Dasaratha Eamci Reddy (1) 
where the learned Judge decided that the period of two 
months should be ta,ken from the date of the applica
tion made to the Magistrate and not from the date o f
i}he Magistrate’ s order. The learned Judge says that—

“ Though the words of the proviso are capable of 
the interpretation, that the dispossession 
must be within two months of the preli
minary order, yet the intent and object
of the section must be taken into consi
deration before such an interpretation is 
put upon it. ”

W ith all due respect to the learned Judge I am 
unable to agree with him. Where the section says 
5̂‘two months’ ’ I am unable to find, that the period can 
be extended, whatever view may be taken of the intent 
and object of the section. As far as I  understand, the 
provisions of section 145 are directed in the first place 
io enable a Magistrate to pass orders as to retention of

(1) (1928) I. L. E., 5'2 Mad., G6.
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m 9 __ posseBsioii witli tiie object of preventing a breach of tlie- 
peace. These orders have no effect as to title. The-BarPKROK  ̂ . T ■ 1 1 -

V. law considers that it is desirable in order to prevent a.
Baijhats. q£ f,Q retain in possession the person

wlio is in possession whatever his title may be but a. 
sfmit, c .  «f.speoiail exception is made in favour • of persons who 

have been very recently dispossessed. This exception 
may have been made on the view that person rec êntly 
ejected might endeavour to take forcible possession^
again. But -whatever the reason may have been the' 
law lays down as the period, the period of two months- 
from the order. If the law meant to lay down a period' 
of two months from the complaint it should have said 
so. It does not say so. I  cannot see that any case 
arises of balancing the advantages of a liberal interpreta
tion against the advantages of a literal interpreta
tion. To my mind the words “ two months front 
tlie date of the order”  means two .months from the date- 
of the order and not two months from the date of the- 
complaint. In these circumstances agreeing with thê ' 
learned District Magistrate I set aside the order.
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B e f o r e  S i r  L o u i s  S t u a r t ,  K n i g h t ,  C h i e f  7 u U g e .

J929 MUSAMMA.T M A E IA M  (C o m p la in a n t -a p p lio a n t )  v .  
October, 3. K A D IR  B A K H SH  (O p p o s ite  p a tity .)*

C r im in a l  P r o c e d u r e  C o d e  { A c t  V  o f  1898), s e c t i o n  '488-
M a i n t e n a n c e — M u h a m m a d a n  w i f e ,  w h e t h e r  e n t i t l e d  to -  

m a i n t e n a n c e  o n ly  d u r in g  Iddat or e v o 7i  a f t e r  t h a t  p e r io d ' .

Where a Muhammadan lady applied for maintenance 
iinder section 488 of the Code of Criminal Procedure and thd' 
husband divorced her before the Court, held> that she was 
entitled to maintenance during the period of I d d a t  and not 
after that period has expired. I n  t h e  m a t t e r  o f  t h e  p e t i t i o n '

■^Crimiual Reference Fo. 37 of 1929.


