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1929______ tiie preiimiiiary objection must succeed. The view
ganga ^yliicli wc take ol tiie iiicittcr is tlie v iew  taken by  b ir  

N o r m a n  M a c l b o d  in I. L. E ,, 47 Bom., 721. W eV.
Eam

N a h .\i n , accorcliiigl)’ clisiiiiss this application with costs.
Application dismissed..

APPELLATE C I7IL .

1929

Before Sir Louis Stuart, lit-. Chief Judge and 
Mr. Justicc BisUesluoar Nath Srii^astava. 

M USAM M AT B ia J  IvUNW AE and o th ers  (D,efendants'- 
Septeniber, ArrBljLANTS) -v. I\AI B A H AD U R PAN].)1.T SANJvATA 

PRASAD AND 0TH15RS (Pl.AlNTlB’FS'RRSrONDI^N'rs'l .*
Hindu Law— Ancestral nature of property, presmnplion of—  

Onus of proof of certain property being ancestral— Will—  
Father heq;ueothin(j self-acquired propertii in favour of a 
sou.— Natiife of property taken hy son under the will—  
Self-acquired and ancestral property.
There is no pTesiinAjjtiou in Hindu Law about any pi'o- 

perty being ancestral.
Where, therefore, the sons and grandsons of a Plindu father 

contest a snit brought by the mortgag-ee to enforce a mort
gage by the father the onns lies,on them to prove that tlie- 
property mortgaged was ancestral. Nanah'hai Ganpat Rao 
Dhairyavan v. Aelifathai (1), relied on.

The nature ot' an estate taken by a son on a bequest of 
his self-acqiiired property by the father is a question of inten
tion, turning on the constrnction of the will. W liere, tlierefore 
the terms of the will of a Hindu father leave no room for 
doubt about his intention that the legatee was to be the owner 
oi the property without any coparcener it should be considered 
that the property in the hands of the legatee was to be his 
exclusive property and was not to partake of the incidents o f  
ancestral property. Rameshar v. Musammai Ruhmin (2), 
Jagmoliandas MayigaJdas v. Sir McmgaJdas Nathubhoy (S)y 
Parsotani Rao Tantia v. JayiM Bai (4), Nagalingam Pillai v. 
Rcmiachayidm Temtri (5), and Lai Ra-m Singh v.' The D eputy  
Commissioner of Partahgarh (6)', referred to.

^ =t=First Civil Apical No. 74 of 1928, againfjt the aeeree of Pandifr 
Gnfab Joshi, Subordfnnte Judge of Kheri, dated die 24th of Februaryr,
199iR 'ipfTppincr fre plaintiffs’ case.

ig Bom-., 129. (2) (IWl) 14 O.C., 244.
(4) 29 AIL, 3S4..

(5) (1901) T.L.R., 24 Mad., 429. (6) (1923) L.E., SO T.A., 205.
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Messrs. Ishuri Prasad, Haider Hiiscdri and K. N. _ 
Tandem, for the appellants.

Messrs. A .  F .  S e n  and M o h a n  L a i ,  for the respond
ents.

S t u a r t , C.  ̂J. and S r i v a s t a y a , J. : — Tins is a 
first appeal against the decision of the Subordinate Judge 
of Kheri. It arises out of a suit brought by the plaint
iff Rai Bahadur Pandit Sankata Prasad Bajpai on foot 
of a mortgage deed and four deeds of further charge execut
ed in his favour by defendant No. 1 Thakur Gobardhan 
Singh. These deeds of further charge are dated the 15th 
of June, 1914, the 13th of June, 1921, the 11th of July, 
1921 and the 22nd of August, 1921. In the array of 
defendants were included not on]y t]ie mortgagor Gobar- 
•xihan Singh but also liis wife Musammat Brij Kunwar 
who was defendant No. 2, his son Balbhaddar Singh who 
was defendant No. 3 and his grandsons Potan Singh and 
G-anesh Bakhsh Singh, minors, who were defendants 
Nos. 4 and 5 to this suit.

The plaintiff claimed a decree for . sale for 
E-s. 1,17,959-6-9 on the basis of all the aforementioned 
deeds. Various defences were raised on behalf of the 
mortgagor's son Balbliaddar Singh, including the defence 
so common to suits of this nature, namely, that the 
consideration for the mortgage and the deeds of further 
charge ^vas tainted with immorality. All these pleas 
have been decided against the defendants and the claim 
has been decreed in full by the learned Subordinate 
Judge. The defendants Nos. 2 to 4 liaTe preferred this 
.-appeal.

The learned counsel for the appellant has impugned 
ihe finding of the learned Subordinate Judge as regards 
certain items forming the consideration of the original 
mortgage deed and of the subsequent deeds of further 
charge. H is argument is that the items disputed by him 
have not been proved to have been advanced for any
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___legal necessity or to coiiBtitute antecedent debts so as ta
MusAsfMAT make tliose items binding on tlie son or the grandsons 
Kunwak of the mortgagor. "Tlie items disputed by him are items 

No. 5 of exhibit 1 and the whole of the consideration of 
the four deeds of fm'ther charge, namely, exhibits 2, 3, 4 

sankata and 5. He has accepted the .tindings of the learned
1?P A S

Subordinate Judge in respect of all the items of exhibit 
1 other than item No. 6 just mentioned. But it seems 

T̂nd 0̂ US unnecessary to enter into tlie validity or otherwise 
^astacci, J. o f  disputed items of consideration because of the view 

which we take of one of the points arising for determina- 
tion which seems to us to go to the root of the wdiole case. 
It is'this. It is not denied that the defendants cannot' 
question the validity of the consideration of the mortgage 
deed or the deeds of further charge unless they can show 
that the mortgaged property is ancestral. The question 
about the nature of the property, wdiether it was ancestral 
or self-acquired, constituted one of the pleas raised by 
the defendants in defence and formed the snhject matter 
of issue No. 5 which was framed by the learned Subordi
nate Judge in the following terras :—

“ Is the property mortgaged in exhibits 1 to 5 
ancestral’ ’ ?

This issue casts the onus on the defendants to prove 
the property to be ancestral. There can be no doubt that 
there is no presumption in Hindu law about any property 
being ancestral. If any authority were needed for this- 
proposition reference may be made to the case of 
Nanabhai Ganpatmv Bhairyavan v. Achmtbai (1). In 
this case dealing with the question whether a particular 
property was ancestral or not, Mr. Justice Earran 
remarked as follows :—

“ If, in order that the plaintiffs should succeed in 
their suit it be necessary that the property 
left by Pandurang Mankoji should be. 
held to have been his ancestral property,

ril (1886) T.L.E., 12 Bom., 122.
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1929it lies on the j^Iaiutiffs to prove, in some 
way or other, tliat it was ancestral in his. . Bru
hands. There is no presumption in Hinchi k it s w a e  

law" upon the ‘ ‘point wliich they can invoke 
in their favour.”  rSST

In the present ease it is necessary for the defencIantB, ^-'a^hcata
--j . . " P r a sa d .

Ill order to entitle them to question the consideration of 
the mortgage made by their father, to prove that the 
property was ancestral. The learned Subordinate Jndge'̂ '̂  

therefore right in throwing the onus of proving issue 
No. 5 on the defendants. His finding on the issue is 
that only two out of the five items of property which 
formed the subject of mortgage are ancestral. These 
properties are village Gadiana Mohal Gumani Singh and 
Makarampur parganna Bhur. The learned Subordinate 
Judge seems to have assumed that the aforesaid property 
in the hands of Gumani Singh was ancestral and having- 
made that assumption he has gone on to hold that Gumani 
Singh having made a will of the aforesaid property in 
favour of his adopted son, defendant No, 1, the property 
in the hands of the latter must also be considered to be 
ancestral property. We find ourselves unable to accept 
this view of the learned Subordinate Judge. The learned 
counsel for the defendants appellants has not been able to- 
refer ns to any evidence showing that the said property 
was ancestral in the hands of Gumani Singh. All that 
we know about it is, as stated by Gumani Singh in his 
will, exhibit C8 (page 1 of the record) that he had got 
this property under a decree of court passed in his favour..
It may be conceded that this statement is as much con
sistent with the property being ancestral as with its being 
his self-acquired property. But we have also the fact 
that Gumani Singh undertook to make a testamentary 
disposition in respect of this property. He could only 
make such a testamentary disposition if this property 
was his-self-acquired property. Thus the fact of Gumani 
Singh having made a wall in respect of it raises the-
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__presumption about the property being liis self-acquired
iviTjsAimAT property. In any case in the absence of any evidence to 
Ktjnwab prove that the property was the ancestral property of 

(Tumani Singh, and there being no presumption in favour 
of its being ancestral, we must hold that it was the 

ruASAD. self acquired property of Gumani Singh.

This leads us to the next question as to the nature 
*'\wi Sri- 'o f  the property in the hands of Grobardhan Bingh. It 
rnstam, ,J. found by the learned Subordinate Judge and the

finding is amply supported by the documentary evidence 
on the record, that Guniaui Biugh made a will of tlie 
property in favour of liis adopted son (lobardhau Singh 
xind that (Tobardhan Bij.igh after tl:ie deatli of Ihs adoptive 
father got mutation effected in his favour on the basis 

, of the said will. Here we may point out that the trans
lation of exhibit G9 printed at page 5 of the record is 
not correct. ' The correct translation sliould be “ by 
testamentary disposition”  iustead of “ by right of 
inheritance”  as put down in tlie translation. The 
■question 'whether such property in tlie hands of the son 
who gets it under the will of his father is to be treated 
as ancestral or as self-acquired property, is by no means 
free from difficulty. ‘ The decisions of the various High 
Courts in this country have not been consistent on this 
point. It is not necessary-for us to enter into a detailed 
discussion of the entire case law bearing on the point 
because in the view whicli we take of the matter we do 
not consider it necessary for the purposes of this appeal 
to commit ourselves definitely to any of the conflicting 
views. The matter has been discussed at considerable 
length in the decision of a Bench of the late Court of the 
Judicial Commissioner of Oudh reported in RamGshar v. 
Musammat Rukmin (1). It will appear that the view 
iaken by the Bombay High Court in Jugmoliandas 
Mangaldas y .  Sir MangaUas athnhlioij (2) and by the

U ) (19U) 14 O.C., 244. ■ (2̂  (1886) I.L .E ., 10 Bnm , S28.
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Allaliabacl High Court in Parsotam Rao Tantia v. Janki 
Bai (1), Aviiicii was accepted by the Bencii ut the late musaaimat
Court of the Judicial Commissioner of Oudh is “ that ivirsY;AR
in a case where self-acquired j)roperty is bequeathed to 
sons it should be presumed, in the absence of language 
■clearly indicating the testator’ s intention that tlie pro- peasad.
|3erty should be held by the sons subject to tlie incident 
of su^Yi^ ô ŝhip, that each son takes an interest which stuart, c, j.
passes to his heirs at his death.”  In other ^yords the Jsuvf'j. 
view is that in such cases the property should l3e presumed , 
to be the self-acquired property of the sons. On the 
other hand, in the case of Nagalingam Plllai v. Rama- 
■cliandra Tem.r (2), the Madras High Court has Iield that 
the nature of the estate tcaken by a son on a bequest of his 
self-acquired property by his father was a question of 
intention, turning on the construction of the will. This 
question was also raised before their Lordships of the 
Judicial Committee in Lai Ram Singh v. The Deputy 
Commissumei' of Parfahgarh (3), but tbeir Lordships 
■did not consider it necessary to make any pronouncement 
on the point. We are of opinion that even if we do not 
go the length of the yiew taken by the late Court of the 
Judicial Commissioner of Oudh and by the Bombay and 
Allahabad High Courts, and if we confine ourselves to 
the more limited view taken by the Madras High. Court,
êven then the terms of the will executed l:)y Clumani 

Singh leave no room for doubt about his intention on the 
]:>oint. He says that the legatee will be the owner of 
tlie property without any co-parcener and that no one 
except him shall have any right in the property. We 
are, therefore, of opinion that on the terms of the docn- 
incnt before us tlie intention of Gumani Singh clearly 
was that the property in the hands of ('lobardlian Singh 
should be his exclusive property and should not partake 
ôf the incidents of ancestral property. For these reason-s

fl) flfl07) I.L.E., 29 AIL, 354. (2) (1901) LL.H., 24 Mad., m .
(3) (1Q23) L.R;, 50 I.A., 265.
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1929 we are of opinion tliat tlie two properties wliicli tlie 
musammat learned Subordinate Judge holds to be ancestral properties 
Ktowab have not been proved to be so. They must be considered 

lUi to be the self-acquired property of Gobardhan Singh^ 
mortgagor.

S !™ . learned counsel for the appellants does not
dispute the correctness of the findings of the learned 

stnait c  J Subordinate Judge in respect of the three other properties 
a n d ' S r i -  ' beiiig the self-acquired property of Gobardhan Singh. 

.asfava, J. ^esult therefore is that the entire mortgaged property 
must be held to be the self-acquired property of the mort
gagor. It follows that the defendants have no right 
to question the validity of any part of the consideration 
of the mortgage deed and the deeds of further charge 
executed by their father. The appeal must therefore 
fail on this ground and it is dismissed with costs.

Appeal dismissed.
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APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan and Mr. Justice A. G. F ,
Pidlan.

1929 SADIQ A I j I  ( P la t n t . t f f - a p p e . l la n t )  V, M U SA M M A T
September, AM IRAN  (DeFBNDANT-T?ESPONDENT).

Muhammadan Law— Marz-ul-maiit— Gift during marz-ul-maut 
hy hiisbmd to his wife in satisfaction of dower deht^ 
validity of.
When a gift is made during marz-ul-m-aut l)y a husband 

to liis wife in satisfaction of his legal obligation to pay the? 
dower debt it cannot be treated as ambulatory or testamentary 
for the simple reason that had the husband not discharged 
his legal obligation by means of the gift his estate in the hands 
of heirs would be liable to satisfy the same obligation. 
If, therefore, the nature of that gift is such that it cannpt be- 
treated for the purposes of the distribution of the assets on- 
inheritance as a bequest it follows that it is a gift not subject

•■■Second Civil Appeal No. 59 of 1929, against the decree of Babii Golml 
Prasad. Subordinate Jwdjre of Hitapiir, dated, the 7th of November, 1928, 
confirmiiifv ihe decree of P. Kmil, Mimsif Ritaptir, dated 45116 23rd of 
May, 1928. .*


