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up to Chait 1294, and to make it a charge on the property. The 1393
first Court allowed interest after due date ab the rate of 12 per cent. ™ 77
per annum, considering that o reasonable rate. Hven if any ques- Cmuspre
tion had been raised in the lower Appellate Court, and no Glﬁfw
question was raised, there is mo ground on which we could hold Mogfgng
on second appenl that the interest allowed by the first Cowrt after )
due date was unreasonable. That interest cannot, however, be
made a charge on the property: it is not a charge by the terms
of the deed.

The appeal must be decreed and the case remanded as above

directed. The appellants.are entitled to their costs in this Court.

Appeal allowed.
I V. W.

APPELLATE CRIMINAL.

Before My, Justice Prinsep, Mr. Justice Pigot, and My, Justice Hill,

Taz QUEEN-EMPRESS v. CHANDRA BHUIYA axp 12 orarRs® 1892
" Dec 22,

Criminal proceedings, trregularity in——Irregularity prejudicing the accused—
Rioting, counteroharges of—Cross cases tried together~—Evidence in
ong case considered in the other—Criminal Procedure Code (det X
of 1882), ss. 283, 239, 509, 342, 344, 637—Illegulity—Fight between
fuwo parties not “transaction.”

Where two cross eases of rioting and grievous hurt were committed
soparately for irial before a Sessions Judge, who, having heard the evidence
in the first case, heard the evidence in the second ease, examined some
of the accused in the one case as witnesses for the prosecution in the other
and wice versd, and subsequently heard the arguments in both the cases
together, and the opinions of the assessors (who were the same in both the
easss) were faken at one time, and both the cases were dealt with in one
judgment :

Held, that this mode of trial, althougl irvegular, did nob prejudice the
accused in their dofence, and that nnder such ciremmstances a retrial was
‘not made necessary by reason of such irregularity.

# Criminal Appeal No. 627 of 1892, against the ordor passed by F. H.
Hording, HEsq., Sessions Judge of Mymensingh, dated the 2nd May
1892,
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Queenv. Bazu (1) and Queen v. Surroop Chunder Paul (2) approved.

Nor did tho examination of the accused who were on their trial in gng
case a5 witnesses for the proscention in the other affect the validily of thejy
conviction,

Observations in DBacks Mullah v. Sic Ram Singh (8) dissented from,
THossoin Bulsh v. The Empress (4) considered and distinguished,

Semble.—A. fight bebween two partics cannot be treated as a ‘fransc.
tion’ within the meaning of section 239 of the Code of Oriminal Procodure.
On tho law as contained in thab soction, the two parties cannot rogulasly
e charged in the samo trial,

Tx this oase one Chandra Bhuiys and twelve other porsons wore
convicted by the Sessions Judge of Mymensingh of rioting armed
with deadly weapons, and of causing grievous hurt, Chandra
Bhuiya was sentenced to ten yours’ rigorous imprisonment under
section 826 of the Penal Code, and the rest to three years’ rigorous

" imprisonment under scotion 326 rend with section 149. All the

prisoners were further convicted under section 148, buf without
additional sentence. .
This case wos numbered 12 at the Mymensingh Sessions for
March 1892, and was o counter case to one numbered 11, In onse
No, 11, which was the first instituted, the acoused persons included
four persons who were principal witnesses for tho prosecution in -
case No. 12; and in cuse No. 12 among the acoused were five
persons who were principal witnesses for the prosecution in case
No. 11. The hearing of case No. 11 began on ‘the 11th April
1892, and the examination of the witnesses both for prosecution
and dofence wos concludod on the 1R2th April, when it was
¢ postponed for further hearing until after the frial of case
No. 12, Case No. 12 was next faken up, and the examination
of the witnesses similorly proeceded with and concluded on the
14th April, when both cases were adjourned till the 18th Apnil
for ¢ argument.”” The nature of tho proceedings on the 18th
Apiil appears from the order sheet of the Judge, which was
as follows :—* To-day the Counsel for the defence summed up his -
onge” (4.c., in cage No, 11). “Pleader for the defence in case
No. 12 then summed up his case. The proseoutor then replied

{1) B. L. R. Bup. Vol., 760 ; (3) I, L. R., 14 Cale,, 858,

8 W. R. Or., 47. (4) L L. R,, 6 Cale., 96,
(2) 12 'W. R. Crs 75.
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in both cases. The assessors were then required to state their
opinions in both cnses orally. Their opinions were recorded, and
the case was then postpomed fo the 25th instant for delivery of
judgment,” On the 25th April, “ judgment not being completed,”
the cases were again postponed, and judgment was finally deliver-
ed on the 2nd May 1392,

Tn case No. 11 the Judge, after stating the various charges
ageinst the accused, observed as follows:—¢ The facts of this case
have been fully set out in my judgment in the record of trial

.No. 12 of this Sessions,” and for the reasons therein specified he
acquitted all the accused.

In his judgment in case No. 12, after giving & short sketch of
each case, the Judge observed as follows :—  Such, briefly, ave the
facts of the two cases which this Court has had fo try, The first
case tried was that against the members of Panai’s party, and then
the other case was tried, with the help of the same assessors, The
arguments were heard on the same day, the fifth of the
double trial, and the assessors were invited to give their
opinions in the two cases at one time, the cases being, as will
have been seen from the above brief abstracts of each, imextri.
cably connected.” He then proceeded to analyse the evidence
in each case, and, after stating his rensons, finally convicted all
the accused but one. \ ,

Against the conviction and sentence the accused appealed fo the
High Court,

Mz, W. R. Donogh, Baboo Kali Charn Banerji, and Baboo Hara

*rosad Chattersi for the appellants. (

The Deputy Legal Remembrancer (Mr, Kilby) for the Crown.

Mr. Donogh.—The record of the proceedings shows that a grave
irregularity has been committed. There were two cross cases of
rioting and grievous hurt tried at the Sessions—one numbered 11
and the other 12. Before No. 11 was finished, No. 12 was teken
up, and fried with the aid of the same assessors. The arguments in
both cases were heard at the same time, the opinions of the assessors
were also taken at the same time, and one judgment was delivered
inboth cases. This practice of trying cases piecemeal has been con-
demned as improper in the case of Chakowri LaR v. Moti Kurmi (1),

(1)18 C. L. R., 276.
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The irregularity is still graver when persons who are accused
in the first case are examined as witnesses in the next case for the
prosecution, before judgment has been pronounced upon them in
their own case. This has been laid down in the case of Bachu
Mullah v, Siz Ram Singh (1), which is exactly in point. Itis not
incumbent on me to show prejudice, for that is a necessary conse-
quence of such a procedure.

The Deputy ZLegal Remembrancer.—~It has always been fhe
practice from the earliest fimes to try cross cases of rioting
together. There is nothing unfeir or unjust in doing so. This
was held by a Full Bench of this Court in the case of The Queen
v. Basu (2). The rule enunciated in the case of Bachu Mullak
v. Sia Ram Singh (1) is known to have greatly embarrassed judicial
officers. The question is one which might fitly be referred
to & Full Bench. ‘

The cases of Queen v. Durzoolla (3), Queen v, Surrcop Chunder
Paul (4), and Hossein Buksh v. The Empress (5) were also referred
to.

The Court (Pieor and Hirr, JJ.) took time to consider
whether a reference should be made to a Full Bench. After
consideration they decided to hear Counsel further on the case
generally without expressing any opinion a8 to & reference, and
the matter came on for hearing again on the 8rd November 1892,

Mr. Donogh for the appellants.—Where there has been a
substantial departure from the procedure laid down by the law,
that is not merely an irregularity but an absolute illegality ;
it is sufficient to vitiate the whole proceedings. Here the Judge
in the first place violated the provisions of section 309 of the
Criminal Procedure Code, because instend of summing up the
evidence in the first case, which means the evidence heard in that
case, and taking and recording the opinionsof the assessors thereon,
he postponed doing so until he had heard fthe evidence in the
second case; and, in the second case, instead of following the
same procedure he also postponed that case, in order that he
might have what he considered to be the benefit of considering the

(1) I. L. B, 14 Calc, 358. (39 W.R. Or, 33.
(2) B. L. R. 8uf. Vol, 760; {¢) 12 W, R, Cr., 7b.
8 W. R. Cr., 47. (6) L. L. R., 6 Cale., 96.
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evidence taken in the first case. By so doing he imported
evidence from the first case into the second, and from the second
into the fixst, and thus decided the cases upon evidenco which was
improperly admitted in each case, and in fact not upon the record.
This is also a violation of the provisions of gsction 233 of the
Criminal Procedure Code, which directs that every charge shall
be tried separately, whereas the Judge hos mixed up the fwo
cases, speaking of them himself as a “double frial” These are
absolute illegalities. See the case of Queen~Bmpress v. Chandi
Singh (1), where it 18 laid down that insuch cases section 587 of the
Criminal Procedwre Code would Lave no application, and also Ji
the matter of Luchminarain (2), where the same principle has been
enunciated.

There hag been, moreover, o violation of section 344 of the
Criminal Procedure Code and the law as to adjournment of trials.
Here there was no “reasonable cause” for postponing the cases;
on the contrary, the cause was improper. See Hossein Buksh v.
The Empress (8). Again, if the statement of an accused person,
"which has been made under cross-examination as & witness in
another case, is made use of—esay to contradict and discredit
what he says as an accused person—the using of if amounts to
subjecting him to cross-examination. This has been done in this
case, and it is practically a violation of all the rules relating to the
examination of an aceused person, 'See section 342 of the Orim-
inal Procedure Code and Hossein Buksh v. The Empress (8).

[Picor, J.~—Can you point out any instance in which such
evidence taken in the other case, or such statements, have been
uged to your prejudice?]

Yes, the statements made by Hukum, one of the aceused in the
present cage, and also of other accused persons, while under exam-
ination as witnesses in the first case, have been compared with their
statemenis made as accused persons in this case, and, by reason of
a diserepancy between the two, their defence has heen dishelieved
upon a very material point, viz the question of possession,
of the land in dispute. The result has been that the opposite
party, being held to have heen in posscssion end to have acted in

(1) I, L, R,, 14 Cale., 895. (2) 1. L. R., 14 Calc,, 128, sec p. 151,
(3) 1. L. R,, 6 Calc., 96, see . 990
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gels-deflenoe, have been acquitted, while the acoused pevsons in this
case have heen convicted, ‘ )

1t is pot incumbent on me, however, to show prejudice,
although I have been able to do so in this case, for these ave not
such jrregularitics as can be oured by seotion 537 of the Criminel
Progedure Code. That section is only intended to apply to cases
in which there has been o tochnical error, and to romedy defeats of
a formal character. Seo Regina v. Deva Dayal (1), Although that
wos o ruling on the corvesponding section of the former Cods,
seotion 253 of the Code of 1872, still the two soctions are sub-
stontially the snme. ‘

The examination of nooused porsons ns witnesses for the pros
socution in another case bofore judgmont has heen passed upon
thom is & praclice which has been condemned in strong terms in
Bachy Mullah v. Sio Baom Singh (2). 1t gives viso fo an irvesistible
presumption of projudice. The onus is upon the Crown to show
{hat the tvial has been fair, and that the appellants have not been
prejudiced.

Tho case of Backu Mullah v. Sia Ram Singl (2) is exactly in point,
and the rule there laid down by his Lordship the Chief Justico -
is applicable to the present case. The hypothotical casa upon
which the rule was bosed is precisely gimilor to the present one,
and, if the latber had been bofore their Lordships instead of the
one which was decided, thero con be no doubt as to what would
have been the rosul.

The procodure adopted in this onso of frying oross-cases of
rioting together has boen cmphatically condomnod as improper in
Chakowri Lall v. Boti Kurms (3), and also in Hossein Bulsh .
The Finpress (4). The latter case no doubt was tried by a jury,
and thoro ight be additional reasons for observing the rule laid
down therein in such onses, but the principle is the same in all
cases whother tried by Judges or juries. It cannob be predioated .
of g Judge, any more than of a jury, that heis not likely to be
influenced by evidence improperly admitted, Seo the diclum of
Tiord Eldon in Walker v. Fobisher (B).

(1) 11 Bom. H, C. Rep., 287. (8) 13 C, L. R, 275.
@) I.T. R, 14 Cale, 868, ) T, L R., 6 Cale,, 96,
(%) 6 Ves, 70.
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The Queen v. Durzoolla (1) and The Queen v. Surroop Clunder
Paul (2) are authorities in favour of separate trials, and they were
decided on the same principle,

The case of Queen v. Basw (3) was altogether exceptiomal, for,
as one of the Judgesobserved, the accused had, it appeared, been
rother benefited than otherwise by the mode of trial adopted.
‘Under such civoumstances it would have been manifestly absurd
to set nside his conviction. But no such exceptional circumstanoes
can be shown in the present case.

Section 239 of the Criminal Procedure Code hag no apphcatlon
in-such a case. Hach of the opposing parties has a distinet
common ohject and acts under a distinet set of eircumstances, so
that the offences committed by ench party must constitute separate,
not the same, transnction,and therefors must be fried separately.

The Deputy Legal Remembrancer (Mr, Kilby) for the Crown—
Before the Penal and Procedure Codes were enacted the practice,
where there had been a fight between two bodies of men, was
to try all the rioters together, treating the riot as a single breach
of the peace, as ome transaction and one offence, This practice

continued, apparently without objection, for several years after the

Codes had come into force. ‘

In 1867 in Queen v. Basu (3) a Full Bench declined to set
aside the trial on this ground, though they considered the
Magistrate was wrong in sending up joint charges against
persons who took part in the riot on opposite sides, because
tho two parties had not a common object.

Tn 1870 in Queen v. Surroop Clunder Paul (2) the Court con-
gidered it would have been better to try each set of defendants
separately, because the witnesses called by each party in defence
might seck to exonerate their own party and try to lay the blame
on the other, and they could not be oross-examined by any of the
acoused, as the right of & defendant extends only to cross-examin.
ing the witnesses of the Crown called against him. But the
Court would not interfere even on this ground

In 1880 in Hossein Buksh v. The Empress (4), although
followmg the opinions expressed in the two cases above mentioned,

(1)9 W. R. Or, 8. (8) B. L. B. Sup. Vol., 750 ; 8 W, R.

(2)12 W. R. Or , 76. Cr., 47,
4) I L. R., 6 Oale., 96.
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the Magistrate had held separate proceedings against each paty,
keeping the evidence against them separate, and had committed
them geparatoly, and the Judge had vecorded the evidence in-each
oase separately ; it was decided, so far as I can find for the first
time by, the High Court, that inasmuch as the two cases had been
tried by one jury, and the Judge had summed up in Doth cages
simultaneously, and notwithstanding that in his charge he had
kept the cvidence against each party distinet, the proeedure wag
bad, and that the prisoners must have been prejudiced, and & ney
trial was ordered.

In 1886 in Bachu Mullah v. Sia Ram Singh (4) the Magistrate’
tried two cases, countercharges of riot. He first took the evidence
in one case, and without giving his decision in that 0836, Pro-
ceoded to take the ovidence in the other case, in which some of the
porsons under trial in the firxst case wore examined as witnesses,
The Court, though declining to interfere with the order of the
lower Court on the ground that the prisoners had mnot been
prejudiced, yet objected to the mothod of trial, and called upon all
Magistrates to discontinue the irregular and highly objectionable
practice. '

As to the ease of Hossein Buksh v. The Empress, T submit it is
not shown that the joint trial really prejudiced the accused in any
single parbicular. The parties applied that the two cases might
be tried togother, thinking it would benefit them. The Full Bench
held that such a method was not substantially bad, and therefore
the wishes of the parties might fairly be taken into comsideration,
If & jury which hears all the evidence for and against all the
parties in o fight bofore delivering its verdiob is placed in an’
embarrassing position, if their minds must be influenced by all the
evidence in both cases, ond to be so influenced is injurious to the
interests of justice, no Judge or Bench of Judges ought to be
placed in such & position, and eross-cases ought to be tried by
separate Judges. But I submit that in such o matter o satiss
factory decision can only be come to by the hearing of the whole-
case by one tribunal, and thet tho vordict or judgment in either
case is more likely to be correct after the whole evidence in hoth
ocases has been considered.

(#) I L. R, 14 Culc., 358,
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The evidence against an accused person is fo be found only in
the record in which he is charged. If evidence in the other record
is referved to, it is his own evidence gvien in his own favour. e
cannot be prejudiced by a reference to the evidence he himself
offers.

As to the other case of Backwu Mullah v. Siu Ram Singh. In
these cross-cases usually the only persons who can or do give evidence
are parties or partisans with the strongest personal interest in the
case. It is hopeless to expect impartality from sueh witnesses, If
one set; are to be tried|first in the manner suggested in this judgment,
the set first tried are placed at a great disadvantage, for their acousers,
themselves participators in the fight and whose trial is to follow,
are free to give evidence, while the mouths of the accused are shute
In any event one set of witnesses must remain lable o the ob-
jection which the judgment supposes separate trials to get rid of.
Tt must further he remembered that the trial is only one of several
stages. The case of ench party is settled before the police have
examined the witnesses. What the witnesses say to the police
they repeat to the Magistrate on oath, and they cannot vary
those statements at the Sessions trial. The interest of the
witnesses does not cease with the result of the Sessions trial, but
continues in full force till the final result—the decision of the
High Court. Consequently having the trials jointly or separately
would not affect the evidence of the witnesses in the least.

Judges and Magistrates in the mofussil, despairing of getting
impartial evidence in these cases, or a fairly truthful account of
the whole occurrence from any one side or set, are naturally
reluctant to pronounce judgment till they have exheusted all the
evidence on both sides, and are in a position to weigh one against
the other and to test one by the other.

Tt ig submitted thet in this case the accused have suffered no
prejudice by the method adopted.

The Court (Picor and Hiry, §7J.), having differed in opinion,
the appeal was referred to and re-argued before a Bench consist
ing of Privser, Preor and Hirw, JJ.

Mz, W. R. Donogh for the sppellants.
The Deputy Legal Remembrancer (Mx. IGilby) *for the Crown.
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Tho arguments for the appellants were substantially the same o
on the provious hearing.

The Deputy Legal Remembrancer was not called upon,

The judgment of the Court (Prinser, Picor and Hrz, J7 )
was delivered by

Privser, J.—This is an appeal from the Sessions Judge of
Mymensingh, sitting with assessors. Thoe appellant, Chandr,
Bhuiya, was convicted of the offencc of voluntarily cousing
griovous hurt to Panal Sarkar by means of o dangerous Weapon,
namely, & gun, an offence punishable under scction 826, Pongl
Code, and was senfenced to ten years’ rigorous imprisonment;
ITe was also convicted of the offence of rioting, being armed with
o deadly weapon, under section 148, Penal Code, but no further
sentence was passed upon him for this offence.

The other appollants were convicted under section 328 read
with section 149 of the Penal Code, and esch of them was sen-
tenced to three years’ rigorous imprisonment. They were also
convicted of tho offenco of rioting, being armed with deadly
weapons, under section 148, Penal ‘Code, but no further sentence ”
was passed for this offonce.

The riot arose oub of a dispute about some land which was
alleged, on the one hand, to bo the property of the first appellant,
Chandra Bhuiya, and fo bo in the possession, under him, of the
appellant, Hukum Garo; while, on the othar, it was alleged that
the land was the property of Panai Sarkar (the person mentioned
in the charge against the first appellant) and was in tho possession,
under him, of one Panchu. '

It was chorged (and found as a fack ab the frial) thet Chandra
Bhuiya and his party wont to cut dZan on the land forcibly, and
that the party of Panai woent to prevent this.

Several persons belonging to tho party of Panni were also
charged with and tried for the offence of rioting, &e. The cros
cases woro tried by the Judge and by the same assessors: and the
grounds of appeal wrged before us related to the manner in which.
tho trials of the cross cases were conducted, which it was arguéd
was illegal, was irregular, snd was caleulatod to prejudice the,
present appellants in their defence to the charges on which they’
weve tried, ‘
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The case wng set down for hearing just before the vacation.
But apon applieation on behalf of the appella,nts, it was postponed
for the purpose of obtaining the record in tho eross case, in order
that that record might be referred to, when necessary, in support
of the case for the appellants, which involved the contention that
the trial of the appellants had been so mixed up with the trial of
the cross case as to prejudice them. The hearing of the appeal
was postponed for that reason. The aplﬁe&l was heard in the
vacation, but the Judges who sat during the vacation, and who
are members of the present Bench, differing somewhat in opinion,
the appeal was reheard before us. We intimated at the close of
the argument for the appellants that we did not think it neces-
sary o call upon the Deputy Legal Remembrancer to support the
conviction, as we were then of opinion that the appeal must fail ;
but we reserved judgment in order that we should state our
decision as to some of the matters disoussed before us in a written
judgment.

In the arguments for the appellants, no attempt was wade to
show, upon an examination of the evidence, that the convietion
wag not justificd by the evidence in the present case. We need
not, therefore, do more than say that thers is no reason to doubt
the substantinl truth of the evidence in the case, and that there
certainly is no doubt, thati if true, it fully warrants the conviction.

Tt was contended, however, that the menner in which this case
wos tried was not merely irregular, but illegal : and that for this
reason the convietion was bad, as being absolutely vitiated by the
illegality of the procedure followed.

The Judge states in the following words the manner in wmeh
the trials in the two cases were held :—

#The fixst case tried was thet against the members of Panai’s
party, and then the other case was ftried with the help of the
same assessors. 'The arguments were heard on the same day, the
fifth of the double trial, and the assessors were invited to give
their opinions in the two ocases at one time, the cases being
inextricably connected.”

There can be no doubt that the proceeding thus followed was
ircegular: the question before us with respect to it is whether it
has vitiated the conviction.
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The case of Hossein Buksh v. The Empress (1) was relied on}
y

. . ) .. wa
in o cago in which a procedure of this kind was followed in a, J'ura
' Y

trinl, and the distinction between a jury trial and g #xig) with

CraNpra  aggessors, in this respect, is pointed out at page 102 of the Teport,

Bourya.

It is, we think, an essential distinction, arising from the natuye of
the two difforent tribunals, the verdict in a trial by jury being fina]
on the facts, whereas the entire case in a trinl with assessors is sup-
joct to appeal, the grounds for the conviction aro set ouf, and the
question whether any prejudice has been caused to the prisoney
can usually, though not, no doubt, in all cases, be satisfactorily
determined.

In the prosont caso it can safely be affirmed that the mode of
trial, although irregular, did not projudice tho appellants in their
defence, and there is the high authority of the case of Quecn v.
Bazw (2) for holding that under such ecircumstances a ve-trial
is not made necessary by reason of such irregularity. We

‘may observe that in that cose it was said by Mr. Justice
Plear that, in the peculiar circumstances of the caso, the prisoner

has perhaps been rather benefited than prejudiced by the
particular course in question having boon taken in his trial.

Tn tho case Queen v. Surroop Chunder Panl (3) in & cage in which
the opposing parties who had beon engaged in o viot were all fried

together, although, as pointod out by this Court, the offences
-ommitted by the respective parties necessarily difftred in respeot

of the common objcot to be attributed to each, the Court did net
think it necossary fo interpose, with rospect to tho ryots who had
Toen oonvicted on the ground of this defect in the frial, although
it did set aside the convietion under section 154, Pemal Code,

.of two of the defondants in the case.

Tn the faco of these decisions, wo are unable to accept the con-
clusion which the learned Counsel for the appellants invited us to
adopt. He asked us to prosume that by reason of the irvegule-
yity of the trial, projudice must have been caused. That we
cannob do.  We do not affirm that in a case in which there hes

(1) T. L. R, 6 Cale., 96. :
(2) B. L. B, 8up. Vol,, 7605 8 W. R. O, 47.
(8) 12 W, R Cx,, 70.
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been such an irregularity asin the present case, this Court might
not interfere, if there seemed reasonable ground to believe that
the prisoner had been prejudiced by it ; perhaps even the Court
might do so, if there was reasonable ground to believe that he
might have been prejudiced, but in the present case it may safoly
be affirmed that the appellants were not prejudiced : and to adopt
the presumption urged wupon us for the appellants would in effect
be to hold that the convietions were absolutely void as having
been illegally bad. DBut the decisions referred to show that this
proposition cannot be sustained.

The appellant’s Counsel further contended, upon the authority
of the oase of Backu Mullah v. Sia Ram Singh (1) that we must
make a somewhat similar presumption upon a ground other than
that of the irregularity just discussed. In the present case
witnesses were examined for the prosecution, who were themselves
under trial in the cross case which was also pending, arising out
of the riot: and it is argued that the observations made in the
case of Bachu Mulluh v. Sia Ram Singh (1) show that the reception
of such evidence is so irvegular as to affect the validity of the
eonviction obtained on it: in other words, that it must be presumed
that the evidence was so affected by the eircumstances under which
the witnesses gave it, that the convietion must be set agide.

‘We cannot adopt thet argument. It must be observed that
the opiniong expressed in that judgment, upon which reliance is
placed by the appellant’s Counsel, were not stated as forming the
reasony for the decision of the Court, which in that case affirmed
the conviction. If those observations had eonstituted the reason
{or the decision, and a gonviction obtained on such evidence had
been sob aside on those grounds, it would have been necessary for
us either to set aside the present conviction, or to refer the matter
to a Iull Bench. We should have felt bound fo take the latter
course, for we ghould feel unable fo hold that the acceptence of
evidence given under such circumstances goes in any degree to
tho validity of the conviction as a matter of law, although such
circumstances constitute fair ground of comment as to the weight
which should be given to evidence affected by them. DBut, as we

(1) L L. R,, 14 Calc., 368,
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Liave said, the docision in that case was not founded on thoss obser.
vobions, and as o fact the conviction wes in thab case affrmed,
{he evidenco objected to on the ground referred to having been
evidence given in favour of the persons who objected to it,

Wo are unable to accept in favour of the appellants the argu.
mont founded on the caso Bachu Mullah v.38ia Ram Singh (1).

Tt is right to notice an argunent addressed to us by the Deputy
TLegnl Remombroncer t0 the effect that section 239 of the Criminal
Procedure Code authorises the trial, at one and the same trial, of
the opposing parties ina riot. o argued that, notwithstanding
that the common object of tho rioters on one side must necessarily
differ from that to be imputed to the other, a fight between the
two partios must bo troated as one transaction within this mesning
of that scotion. . We think it enough to say that we are unable
to construe the word ¢ transaction’ as suscoptible of this mesning,
Whether it might or might not be desirable that in such cages
the members of hoth parties should bo tried fogether, as may be
done in the case of persons guilty of an affray, i8 o matter upen
which we offer no opinion. It would involve in our judgment a
change in the law, and not morely in the law of procedure af trials,
but in the law of evidence, as it would bardly be possible to
try cnses of such o naturo in this country sabisfactorily without
allowing tho pexsons charged to give evidence, imasmuch o8 the
woll-known practice i to inculpato, on ono side or the other, all
the persons who were present, or can bo possibly identified os
having beon prosent.

On the law, as it stands, contained in section 239, we do nob

think that the two partios ean rogularly bo charged in the same
trial,

Tor tho reasons wo havo stated, wo dismiss the appeal.

Appenl dismisseds

A, ¥ M. AR

(1)L L. R., 14 Calc., 858,



