
1929 evidence uf the lia ja  iiimself in so far as it is admis- 
MoHAiur.'.D sible is of very little value. He did not even reinein-
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ber if  the land was or a grove and although he
attempted to help the defendants by writing a letter to- 
the Court of Wards after the plaintiffs’ lease was 
granted, and he ventured also to say that the land 
appeared to be chiarl, he could only say that he had 
been told that the ijazatncma had been iosfc, and he 
was unable to state on what ground he held the land 
to be cliiari. In my opinion the court of first instance 
was right and the lower appellate court was entirely 
wrong.

I allow this appeal set aside the order of the 
lower court and restore that of the court o f hrst ins« 
tance with costs throughout.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice A. G. P . Pullan.

SAT NAEA'LN MISIR axd a n o th e r  (P l a i n t i f f s - a p p k l-  
A COMMISSIONER, MANAGE'R,

___ : COITET OF W ARDS, AJODHYA ESTATE (I)rfen-
D ANT-EB SPONDENT.) ̂

Adverse possession— Tenant’s 'possession, if can be adverse—  
Tanlcs— Fishing in tank, right of— IJnderfroprietary 

, rights— ExoJusive rirjht of fishing in tank, whether gives 
undeT-p'oprietary rights in the land of the tank— Pre
emption decree— Possession ohtained under a pre-em p
tion decree, if adDfrse— 'Hostile possession’ meaning of.

The posfsession of a tenant cacnot amount to adverse 
possession and the mere fact that he v̂aa formerly yiUage 
zainmdar does not give him any title.

An exclusive right of fishing in a particular tank iloeS' 
n’ofc amount to a right in the land below the water and the

■'̂ Se(;''nd Civil Appeal No. 10,2 of 1099, asaiml', tha decree of Pandit 
Frifihna Naivl ParK‘'e, Rnbor'linala Jnflge of R'-lfaii-nnr, cla+ecl ttie 17tli of 
PfiPRmiiftr in-')R 'ipfrfie of P-biam Mano îar Tewai'i,
Wnnaif of at Snlfcanpiir, dâ ecl the 28‘li of J«Iy, 192S, clismis-

5.;?!<T the Plaintiffs’ claim.
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holder of such a right is not entitled to be considered an 
imder-proprietor of that land.

Wheiie the plaintijff’ s predeceasors-in-interest went on 
traniafering the grove in suit by mortgage and sale and the 
plaintiff finally got a decree for pre-emption and obtained 
iakJial dehani and continued in possession for over 12 years 
there can be no question that the plaintiff who obtained pos
session or recovered possession by the pre-emption decree 
obtained actual, physical and exclusive possession and that 
his possession became adverse possession. For possession 
to be adverse it must also be ‘hostile’ but the word hostile 
cannot be considered to mean that there must have been liti
gation on the subject between the taluqdar and the plaintiffs. 
It is sufficient if it is proved that the title is entirely opposed 
to the interests of the taluqdar, and that the latter, who 
must have been aware of the title so set up, “ stood by and 
did nothing while the plaintiffs continued in possession in direct 
contravention of bis alleged rights.”

B a r j o r  S i n g h  v. S i d h  N a t h  (1), and A r u n a c h e l l a m  C h e t t y  
V. Ve n k a t a c h a l a p a t h i  Gurusw a m i g a l  (2), relied on,

Mr. Naimullah, for the appellants.
The Assistant Government Advocate (Mr. H . if.. 

Ghose), for the respondent.
Pull AN, J. :— This is a plaintiffs’ appeal in a suit 

for underproprietary or other possession of certain plots 
against the taluqdar. The plaintiffs were ejected from 
some numbers by the Revenue Court and they then 
brought this suit in respect of these numbers and certaia 
others. The suit was entirely dismissed by the courts 

below. The numbers may be divided into three groups ; 
the old numbers 624 and 476 are tanks, No. 452 is a 
grove and the other numbers are agricultural land. As- 
to the latter, the plaintiffs have no claim- They can 
only set up at best adverse possession, but such adverse 
possession'is only that of a tenant, and the mere fact that 
they were formerly village zamindars does not give them 
any title.

As to the tanks it was never denied by the defendant 
that the had an exclusive right of fishino- in

(1) (1926) 39 o. C., 390. (2) (1919) Ii. E., '46 I. A., 304; IT
A. L. J., 1097.

28o h .

1929

Bat Nabms 
Mibir

V.
D e pu ti 
Gom m is-  ' 
SION]®

M anager, 
CotrET OF 
W akds-, 
A jodhsa 
Emm.



3 8 2 LUCKNOW SERIES. VOL. V .

1929

EsTA'nj.

Pullan, J.

these tanks. Tliis is the only light which was conceded 
to tile predecessor-in-title of the plaintiffs by the settie- 
ment decree of 187i2. An exchisive right of fishing does 

CoMMis- not amount to a r'ght in the land below the water, and in 
my opinion, the plaintiffs are not entitled to ba considered 
under-proprietors of that land, although had their claim 

Atod^a to an exclusive right to fishing in the water been con
tested they would no doubt have been able to obtain a 
declaration in their favour in accordance with the settle
ment decree. But as their right was not denied, I agree 
Avitli the courts below that they were not entitled to any 
decree of this nature.

There remains No. 462, now No. 484. At the time 
of the settlement decree of 1872 the plaintiffs’ predecessor 
Bhawani Prasad obtained an entry in his favour as to 
three out of four groves, one of which was No. 452, but 
later the decree Avas amended in the year 1877 when 
it was ordered tliut the number not granted to BliaAvani 
Prasad was No. 452 whicli was entered as. belonging 
to one Bhandan Pande. Who Bhandan Pande was is 
not known, l')ut lie Avas described as a. stranger and, there
fore, he could not have been a member of tlie plaintiffs’ 
family. The plaintiffs, therefore, were unable to j)yo\q. 
that No. 452 belonged to them from the time of the 
settlement decree and they had to fall back on-.the second 
plea, which was raised in the plaint in respect of all 
the numbers, namely a. plea of adverse possession. The 
lower courts have not done justice to the evidence on this 
subject. It is proved tliat at the time of the new settle
ment in 1893 this grove was described as being in the 
possession of a mortgagee from the mortgagor Bhawani 
Prasad. Consequently, in spite of the settlement decree 
of 1877, it appears tliat Bhawani Prasad, who was the 
plaintiffs’ predecessor-in-title, was able to re-assert the 
claim in this grove wh^ch he had made ,in the year 1872. 
In 1897 Bhondu , who is the nephew of Bhawani Prasad, 
together, with Pothi Ilam., who was his own nephew,



1929sold tile groYG No. 452 to one Maliabir. MahalDir in iiis
turn sold the groYe to a stranger in the jQ&i 191*2 and
Eindeslni Misir, who is the father of one of the plaintiffs ©• '

• n Djsputs"
.and the nephew of Bhondu Mi sir, brought a suit for gomms-
pre-emption and obtained a decree and dalilial dilimii.
This order of possession was giYen in the year 193 4 and
the plaintiffs have been in possession ever since. Ajodhy.%

B  STATE.

It has been stated in argument that these facts are 
insufficient to establish a title by adverse possession in 
view of a ruling of this court reported in Barjor Singh v. “
■Sidh Nath (1). In that ruling it was laid down that such 
])ossession had to be “ actual, physical, exclusive, hostile 
■and continued from the time necessary to create a bar 
under the statute of limitation.”  In this case there is 
in my opinion no question that the plaintiffs, who 
•obtained possession or who recovered possession by a 
pre-emption decree, obtained actual, physical, exclusive 
and continued possession. The word hostile cannot be 
■considered to mean that there must have been litigation 
>on the subject between the taluqdar and the plaintiffs.
It is sufficient if it is proved that the title is entirely 
opposed to the interests of the taluqdar, and tliat the 
latter, who must have been aware of the title so-set up,
' ‘ stood by and did nothing wdiile the plaintiffs continued 
in possession in direct contravention of his alleged 
Tights.”  These are the words used by their Lordships 
=of the Privy Council in defining adverse possession in 
the case of Armiachellam Ghetty v. Venhatachlapathi 
'Gunisvamigal (2).

The plaintiffs, therefore, have in my opinion estab
lished a title to the grove No. 452, and the title must 
he that which the vendor purported to sell ih 1912 by 
means of the sale-deed for which they obtained a decree- 
^f pre-emption, seeing that the taluqdar has iiever 

l̂ittempted to contest that sale. I  have read the sale-deed
.29 0.0., 395. (2) (1019) 17 A.L.J.,' 46 LA:, 20-1
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1929 and it appears that the title was one equivalent to under- 
proprietary rigiits and lias been described correctly by 
the plaintiffs as dehdari. The plaiiitifl's, therefore, are 

CoMMis- entitled in my opinion to a decree for dehdari rights in 
Man.Si. respect of grove No. 452, now No. 484 only, but their 
^WmD8̂  suit has been rightly dismissed in respect of the other 
Ajodhya numbers subject, as I have said, to their fishing rights? 

in Nos. 624 and 476.
The appeal is thus partially dismissed and partially- 

allowed, and proportionate costs will be allowed through
out.

Appeal partly allowed^
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August, 23. B e f o r e  M r .  J u s t i c e  B i s h e s h w a r  N a t h  S r i v a s t a m .

A B D U L  E A H M A N  ( Ob je c t o r - a p p e l la n i ')  v . G A Y A  
P E A S  A D  (D e c e e e -h o lu e  r) a n d  a n o t h e r  (J t jd g m e n t-  
d e b t o e )  b e s p o n d e n t s .]* '

C m il  P r o c e d u r e  C o d e  ( A c t  V  o f  1908), S c h e d u l e  I I I ,  r u l e  11 
— E x e c u t i o n  o f  d e c r e c — A t t a c h e d  p r o p e r t y  u n d e r  c o n t r o l '  

o f  C o l l e c t o r — CA ft b y  j u d g m e n t - d e h t o r  i n  f a v o u r  o f  ?u-s’ 
s o n s ,  w h e t h e r  v o id  o r  v o i d a b l e — M u h a m m a d a n  L a w —- 
G i f t  u n d e r  M u h a m m a d a n  l a w ,  e s s e n t i a l s  o f .

The use of the word “ incompetent” in rule 11 of Sche
dule III  of the Code of Civil Procedure seems to show clearly 
that whilst the property is under the control of Collector the- 
jiidgment-debtor is disqualified from entering into any trans- 
a,ction in contravention of the terms of that rule. The dis
qualification imposed by the rule is absolute in its nature,, 
making transactions entered into by the judgment-debtor 
contrary to the proviaions of rule 11 altogether void», 
and not merely voidable as aofainat the Collector or 
persons claiming u n d e r  h i m .  Therefore rule 11 of 
schedule III is applicable not only to those cases in which a 
sale has actually been made by the Collector, but if the decree-

*'PlxR(’n+ion of Decree Appeal No. 18 of 1929, against the or<?er of 
Pandit Bishamhhar Nath Misra, Subordinate Jntlgp- of Kheri, (̂ ated fhe t9tb 
lof .Tann'irv, T929, npholclmji' the decree of Babu Pratap Siiankar Moosif of! 
Elieri, dated the 5th of November, 1928.


