
1920I am, therefore, not disposed to interfere with 
tiie judgment o f the court below either in the m- 
terests o f  ths appeUant or  in that of the respon den t, 
and I  dismiss both the appeal and the cross-objection naeain.
■with costs.
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A P P E L L A T E  C IV IL .

B e f o r e  M r .  J u s t i c e  A .  G . P. P u l l a n .

I\IOIIAMMAD IvHAN and a n o th er (P la tn tiffs -a p p e l- 1929 
LANTS) V. SHEO B H IK H  SING-H and o th e rs  
(Dependant S'EESPONDSNT s .)*

F i n d u i g s  o f  f a c t ,  w h e n  l i a b l e  t o  interferenGe i n  s c c o n d  a p p e a l  
— E i n d e n c e  A c t  (I o f  1872) s e c t i o n s  65 a n d  91— S e c o n d ­

a r y  E v i d e n c e  o f  a  d o c u m e n t ,  w h e n  a d m i s s i b l e — ^Parti 
l a n d — P r e s i m i p t i o n  o f  p o s s e s s i o n  o n  parti l a n d .

"Wliere the findings of an appellate court, in so far as 
they are finding’s 'of tact, have no effect on the suit and in 
so far as they go beyond the findings of fact, they are demons­
trably wrong', and are based on a most inadequate apprecia­
tion of the facts, they cannot make the decision insusceptible 
to failure in second appeal, and the court of second appeal 
can interfere.

Under section 91 of the Evidence Act, tlie only evidence 
as to a grant when it has been reduced to the form of a 
document is the document itself unless secondary evidence as- 
to its contents is admissible. Secondary evidence can only 
be admissible under section 65, clause (c) of the Act, which 
is not applicable wdiere there is no evidence on the record tc» 
show that the document had been lost.

P a r t i  land of a village is prl̂ «iumed to be in possession ’of 
the zamindar and though another person be in physical 
possession of it if he has not been able to set up any title the 
zamindar iojiist be held to be in possession.

=-=fe,5on.d Civil Appeal No. 77 of 1929, nft'ainsl; the decree of Pandiii 
fixilab Siiiprh Josbi, Subordinate Jndffe of Partabcarh, î atê  the 24th of 
Jamiary, 3929, reversincf the decree of Eaba Avadh T?ehari tjal, MTinsif of 
TvtiT.(Ja at PartahgnrTi. dated, the 5th of Novetiiber, 1 9 2 8 decT?einr the plaiti;- 
tifi” s suit. « , .t-
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Mohammad Mr. RcidJia KHshna, for the respondents.
P xjL L A N , J. :— I n  this c a s e  the plaintiffs o b t a iB e d  

 ̂ from the Court of Wards managing the estat.e 
o f  tlie Raja o f  Dalippur in respect of two mimbeTs 
which are described in the revenue papers as parti 
land. The case was brought because possession was 
contested by the defendants who alleged that the 
greater portion o f  this land had been granted to  them 
b y  the Raja himself by means o f iin ijazatfiama for 
the purpose o f  planting a g r o v e  and that fu rtl.ierro< 'ire  

th,ey liad a right 'to burn tlieir dead on the land.
Tlie first court decreed the suit  ̂ but the lower 

appellate court reversed this finding and I aci asked 
m  o'ppeal to restore that of the court of fir?t instance.

There c a n  b e  n o  q u e s t i o n  that the j u d g m e n t  of 
the c o u r t  b e lo Y / is  in  m a n y  r e s p e c t s  d e f e c t i v e  but I 
could n o t  o n  this g r o u n d  a lo n e  i n t e r f e r e  wi'Ui i t  i f  
i t  w e r e  h e ld  to he b a s e d  o n  f in d in g s  c if f a c t  a iT iv e d  at 
by th e  court b e lo w .  I  I ia v e  c o n s id e r e d  a l l  t h e  finri- 
iiig's of th e  c o u r t  b e l o w  v e r y  c a r e i i i l l y  a n d  I  am of 

’ opinion that in so far as ’ tliey are findings o f f a c t  
they have n o  e f fe c t  o n  the suit, a n d  w h e r e  they g o  

o e y o n d  b e i n g  f in d in g s  of fact 'they a r c  d e m o n s t r a b ly  
wrong. The d e fe n d a n t s  b a s e  their t i t l e  on a n  ijazai- 
nam.a w h i c h  they s a id  t h e y  lo s t  a n d  w h i c h  is supposed 
to have b e e n  g ;r a n te d  to th e m  six 3̂ ears ago by the Raja 
of Dalippur before his estate was taken under the 
■Court of "Wards. Under section 91 of the Evidence 
Act the only evideiice as to a grant when it lias been 
reduced to tlie f o r m  of a document is the document 
itself unless sp'condary evidence as to its contents is 
adrnfs'^ible. Secondary evidence could only be ad- 
inigsihle under the terms of section 65 of the Evi­
dence Act and the clause applicable could only be 
■clause (c), but this clause 'is not applicable because 
there is no evidence on 'the record to show that the



document is lost. Thus any finding o f the lower 
court based upon the existence of the. ijazatnama is Moâ MMAD 
erroneous in law, ©/

SiriiO B h ie h
The second finding is that the defendants- used 

some portion of this land as chiari that is to say they 
had on occasions burnt corpses .on the land. Failing 
■evidence that there was some special custom by whicii 
this land was reserved to the defendants for the pur­
pose of burning their dead, I  am unable to liold that 
the mere fa ct that certain dead bodies ha.-d been burnt 
there gives the defendants any title to resist the plain- 
tiffs’ claim to occupy the land in  virtue o f the lease.

The other two findings of the'court appear to be, 
first that the Court of Y fards was not in possession 
and secondly that the defendants were in possession, 
but the Subordinate Judge doas not say vfhen the 
Court o f W ards was not in possession, or liow the de­
fendants came into possession. Mere possession is 
admitted by the plaintiffs but possession without title can­
not give any right to the defendants. Nor can it be under­
stood how it could be found that the Court of Wards was 
not in possession. They represented the zamindar.
The 'parti land o f the village is presumed to be in the 
possession o f  the zamindar, and as the defendants 
have been unable to set , up any title, although there 
m,ay have been physical possession, the Court o f  W ards 
must be held to be in possession as zamindar.

I  cannot therefore hold that the findings o f  fact 
arrived at by the court below make a decision based 
as it is on a most inadequate appreciation o f the 
facts of the case, insusceptible to failure in second 
appeal. On the facts I  have no doubt that the plain'- 
tiffs obtained a valid lease from the Court of Wards 
fo r  a plot o f land which the Court o f  Wards was en­
titled to give on lease, and the defendants ha,d no 
title whatever on which to resist the plaintiffs The
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1929 evidence uf the lia ja  iiimself in so far as it is admis- 
MoHAiur.'.D sible is of very little value. He did not even reinein-

K h a n
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S h e o  B h iic h  

S i n g h .

3 8 0  LUCKNOW SERIES. [VOL. V».
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ber if  the land was or a grove and although he
attempted to help the defendants by writing a letter to- 
the Court of Wards after the plaintiffs’ lease was 
granted, and he ventured also to say that the land 
appeared to be chiarl, he could only say that he had 
been told that the ijazatncma had been iosfc, and he 
was unable to state on what ground he held the land 
to be cliiari. In my opinion the court of first instance 
was right and the lower appellate court was entirely 
wrong.

I allow this appeal set aside the order of the 
lower court and restore that of the court o f hrst ins« 
tance with costs throughout.

Appeal allowed.

APPELLATE CIVIL.

Before Mr. Justice A. G. P . Pullan.

SAT NAEA'LN MISIR axd a n o th e r  (P l a i n t i f f s - a p p k l-  
A COMMISSIONER, MANAGE'R,

___ : COITET OF W ARDS, AJODHYA ESTATE (I)rfen-
D ANT-EB SPONDENT.) ̂

Adverse possession— Tenant’s 'possession, if can be adverse—  
Tanlcs— Fishing in tank, right of— IJnderfroprietary 

, rights— ExoJusive rirjht of fishing in tank, whether gives 
undeT-p'oprietary rights in the land of the tank— Pre­
emption decree— Possession ohtained under a pre-em p­
tion decree, if adDfrse— 'Hostile possession’ meaning of.

The posfsession of a tenant cacnot amount to adverse 
possession and the mere fact that he v̂aa formerly yiUage 
zainmdar does not give him any title.

An exclusive right of fishing in a particular tank iloeS' 
n’ofc amount to a right in the land below the water and the

■'̂ Se(;''nd Civil Appeal No. 10,2 of 1099, asaiml', tha decree of Pandit 
Frifihna Naivl ParK‘'e, Rnbor'linala Jnflge of R'-lfaii-nnr, cla+ecl ttie 17tli of 
PfiPRmiiftr in-')R 'ipfrfie of P-biam Mano îar Tewai'i,
Wnnaif of at Snlfcanpiir, dâ ecl the 28‘li of J«Iy, 192S, clismis-

5.;?!<T the Plaintiffs’ claim.


