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Before Mr. Justice Gokaran Nath Misra and
Mr. Justice MuhcMnmad Raza. May, 8.

A B I D  A L I  k h a n  (PLAINTlIi'F-APPBLLANT' t). P A N D I T  
H A P t P E E S H A D  an d  a n o th e e , (D e fe n d a n ts -e .e s p o n d e n ts )  

Pre-em ption— Deposit of money imtliin the time specified in 
the pre-emption decree— Application that the money he 

not paid to vendee until disposal of appeal— DBposit, if 
conditional or pinalid— Dism issal'of suit, if justified.

W h ere  a pre-emption decree directed a certain amount to 
be deposited in court within a specified time and the a m o u n t  

was deposited within that time, the fact that the pre-emptor
also made an application praying that the amount be not
given to the vendee till the disposal o f the appeal which he 
was g”oing to file against the decree did not make the deposit 
a conditional or invalid deposit so as to justify the dismissal of 
the suit on the ground tlaat it -̂ vas not a deposit in terms of 
the decree.

Mr. K . P . Misra, for the appellant.
Mr. A . P . Sen, for the respondents.
MrsRA and E a z a , JJ. ;— This is a p la in tif ’s 

appeal arising out o f a pre-emption suit.
This appeal (No. 101 of 1928) is connected with 

appeal No. 87 of 1S28. Both the appeals arise out 
•of one and the same suit. W e are going to dispose 
o f appeal No. 87 of 1928 by a separate judgment.

The facts of the case, so far as it is necessary to 
state them for the purpose o f disposing of this appeal, 
are as follows : ~

Ahid A li Khan brought a suit against Har 
Prasad, Ganga Sewak (defendants Nos. 1 and 2) and 
Akhtar A ll (defendant No. 3) ’to enforce his right of 
pre-emption in respect o f a certain zamindari share 
which was sold by Alditar A li to Har Prasad and

C ivil Appeal JSTo. 101 o f  1998, against tlie decree o f  PatiSilr 
Shco N arain  T ew ari, Subordinate Judge o f U nao, dated the 31st o f July,
I'm



i!i29 Gaiiga bev/ak by a deed, d a te d  the 14tli of August, 
^abii) ali 1926. Tile price entered in the sale-deed was 

E s . 1 2 ,5 0 0 , b u t  the plaintiff alleged that the pr,ice 
tandm ha« Ŷas not fixed in good faith, that the property was 
pershad. defendants Nos. 1 and 2 for

Rs. 8,063-12-0, and that the market V̂alue c»f the 
R̂aZ property was also the same.

The claim was resisted by the defendants Nos. 1 
and 2 on various grounds.

The learned Subordinate Judge gave the plaintiff 
a decree on the 15th of May, 1928 for possession of 
the property in suit, by right of pre-emption, on pay­
ment of Us. 9,150 plus costs. The plaintiff was
ordered to pay the amount into court within two 
months from the date of the decree (i.e. up to the 15th 
o f July, 19*28). The decree was 'to become void in 
default of payment of the amount as ordered by the 
court.

The plaintiff deposited the amount in the lower 
court on the 13th of July, 1928. He did so by
making an application to that court. It was stated
in tlie application that the plaintiff was ready and 
willing to deposit the amount in court for payment 
to defendants Nos. 1 and 2 as ordered by the court. 
The plaintiff, however, prayed that the amount might 
not be given to the defendants Nos. 1 and 2 till the 
disposal of the appeal which the plaintiff was going 
to file against the decree of the court. The learned 
Subordinate Judge passed the following order on the 
plaintiff’ s application on the 13th July, 1928 :—

"  According to the decree, the plaintiff should 
deposit Bs. 9,286-12-0 due to the defend­
ants Nos. 1 and 2 up to the 15th of 
July, 1928. He wants to deposit it 
and prays that it should not be given 
to defendants Nos. 1 and 2 till the
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disposal of the appeal which he is about
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to file. A b id  A w
K h a n

Ordered, that he should deposit the money and 
that the money he not paid to opposite [AD.

party till the appeal is disposed o f . ’ ’

The defendants Nos. 1 and 2 put in an appli- Misra and. 
cation on the 16th of July, 1928 istating that they 
would suffer loss of interest if they would not get 
the money till the disposal of the plaintiff’s appeal.
They prayed that, if for any reason they were not 
allowed to get the money deposited by the plaintiff, 
the latter might be ordered to pay interest till the 
appeal, which he was going to file, was disposed of.
The learned Subordinate Judge passed the following 
order on the defendants’ application on the l7th of 
July, 1928

' ‘Let the decretal amount be deposited in court, 
but it shall not be paid to the vendees 
until disposal of appeal as desired by 
the plaintiff pre-einptor in his applica­
tion dated the 13th July, 1928; but 
the pre-emptor shall be liable to pay 
interest, at six per cent, per annum on 
the decretal amount from the due date 
until disposal of appeal.”

It should be noted that the plaintiff had already 
deposited the money in court. I t  should also be 
noted that the plaintiff filed his appeal in this court 
against the decree, dated the 15th of May,, 1928, on 
the 31st of July, 1928.

The defendants Nos. 1 and 2 filed another appli­
cation in the lower court on the 23rd of July, 1928 
contending that the deposit which was made by the 
plaintiff on the 13th of July. 1928 was not in accord­
ance with the conditions o f  the decree dated the 15lh



of May, 1928, and tliat it was not a valid deposit, 
AiiiD Am and siioiiid not be treated as such. They asked the 

court to dismiss the suit as the plaintifi had failed to 
comply with the terms o f the decree.

The plaintiff also filed an application in the lower 
Misra and court on the 31 st o£ July, 1928 ■ informing the court 
Baza, JJ. that he had filed his appeal in the Chief Court and 

questioning the correctness of the order of the lower 
court as to payment o f interest on the money deposited 
in court.

The learned Subordinate Judge disposed of these 
applications on the 31st of July, 1928. He rejected 
the plaintiff’ s application holding that he had no 
jurisdiction to set aside his order regarding interest. 
He, however, granted, the defendants’ application 
and passed the following order :—

Now I  take up the question of conditional 
deposit taken on behalf of the defend­
ants vendees. The pre-emption decree 
required unconditional payment of 
Rs. 9,286 by the pre-emptor to the 
vendees within two months’ time, and 
the plaintiff obviously made a condi­
tional deposit as stated above: hence 
ihis deposit should be treated as no de­
posit . at all in terms of the decree. I 
therefore dismiss plaintiff's' suit for 
pre-emption with costs, if  any, to de­
fendants ]NTos. 1 and 2, including costs, 
i f  any, of the present proceedings, be­
cause I uphold the objections raised by 
the defendants ,Wos. 1 and 2 .”

The plaintiff has filed this appeal (No. 101 of 
19128) ngairjst the order quoted above.

We 'think & is appeal should be allowed.
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YVe have coiisidered tlie application 1929
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dated the 13th of July, 1928 carefully, la  oyr opi- abid am 
nion tlie plaintiff never meant to mako a conditional 
deposit, and the deposit made by him was in com- pam>it Har 
pliance ■with the decree of the court. Under the 
decree he had to pay the amount into court on or be­
fore the 15th o f July, 1928. He paid the amount 
into court on the 13th of July and thus complied 
■with the decree dated the 15th o f May, 1928. The 
mere fact that his application contained this prayer 
also that the amount might not be given to the defend­
ants Nos. 1 and 2 till the disposal of the appeal, 
which he was going to file against that decree, does 
not make 'the deposit a conditional or invalid deposit.
H e had made a prayer, and it was for the court to 
refuse or grant it. The money was deposited under 
the order of the learned Subordinate Judge and he 
took it to be a valid deposit. The contesting defend­
ants also raised no objection 'to the validity or legal­
ity o f the deposit and asked the court to allow them 
to draw the money or to require the plaintiff to pay 
interest on the amount deposited. Thus neither the 
court nor the contesting defendants thought before the 
23rd of July, 1928 that the deposit in question was a 
conditional or invalid deposit.

The respondents’ learned Counsel has referred 
to some old rulings in mortgage suits dealing with 
th.(3 question o f  the validity or legality of the tender 
o f  mortgage money. W e do not think it necessary 
to discuss those cases. They differ materially from 
the present case in their facts and do not help the 
defendants in this case. The respondent's learned 
Counsel has referred to these cases in support 
o f  his argument ‘that the tender must be uncondi­
tional. We agree with' him on that point; but the 
qnes'tion is :— "Was the deposit made by the plaintiif 
in this case conditional 1 W e hold that it was not
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1929 conditional and was never meant to be conditional. 
*abid â 7~ The piaintift deposited tiie money in compliance witli 

the decree which was passed in his favour on the 
pasdix hab of May, 1928, and the lower court was wi’ong 

in dismissing his suit on the 31st of July, 1928 under 
the circumstances mentioned above. It appears that 

Tala T/ learned Subordinate Judge was under the wrong 
impression that he had to pasis or that he could pass 
a final decree or order in the pre-emption suit after 
he had disposed o f the suit on the 15th o f May, 1928. 
He was under the wrong impression that there must 
be a preliminary decree and then a final decree in 
all cases in which pre-emption decrees are passed em­
bodying the condition that if the pre-emption money 
be not paid within the time fixed? by the court, the 
suit shall stand dismissed. H e was clearly wrong in 
passing the order in question when the plaintiff had 
filed his appeal against the decree dated the 15th of 
May, 1928 in this Court. Once an appeal is pre­
ferred from a decree, the appellate court becomes 
seized o f the entire proceedings and becomes vested 
with the jurisdiction of confirming, varying or revers­
ing the decree from which the appeal is preferred 
(see Order X LI rules 32 and 33, C. P . C.).

Hence we allow this appeal and set aside the 
order of the lower court dated 'the 31st of July, 1928. 
The appellant will get his costs from the contesting 
respondents (i.e., respondents Nos. 1 and 2) in this 
Court and also in the lower court (so far as the pro­
ceeding in which the order in question was passed is 
concerned).

Appeal allowed.


