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Bcjorc Sir Louis Stuart, Knight, Chief Judge.

i29vt N A R A IN  (P lm n t i f f -a p p l ic a n t )  v . E U D A N  (D e i ’e n d a n t- 
Amjust, 29. OrPO SITE-PARTY.)*

ProDi-iLcial Small Ghusg Courts Act {IX  of 1887), seotiun 17 
—E x pai’te decrce, sG ttm g aside of— Application for set­
ting aside ex parte decree made without filing securitij 
hilt dejjQsit made or security filed -within limitation, 
effect of.
The provisions of secfciou 17 of ttie Provincial Small 

Giinse Courts Act are mandatory.
If, however, an application under section 17 for setting 

aside an ex ixirte decree is filed without security but in sub­
sequently completed, witliin the time prescribed by the law 
of limitation for inakiny’ the application, by th.e deposit of 
the decretal amount or filing of security, the applicant has 
a right to have his application heard on tlie merits. Je.im 
Muchi V.  Budhiram Muchi (1), and V. M. As'san Moham- 
in.ad Sahib r. M. E. Rahim Sahib (i2), followed, Dunia 
Din V. Fai'zand HiL t̂tin (B), and Jaguimath v. Chet Eam 
(4), explained.

The Assistant Government Advocate. (Mi\ H, K. 
Crhose), for the Crown.

• Messrs. Dciya Kishan Seth ;ind Narmjan Lai, for 
the applicant.

Mr. Riidra Datt tiinha, for the oppoaito party,
S t u a r t ,  C.J. :—The question raised in this ap- 

plication is of importance. The application is under 
section 25 of the Provincial Small (3ause Courts Act of 
1887. The facts are these. Naraiti obtained a (lecree 
against Eudan on tlie 4th of February, 1929. Tlris was 
an ea; parte decree passed by a Court of Small Caiist̂ s.

*SecUou -25 Application No. IG of l',}29, agaii.isl; Ibe ortltir Of Piuulili 
Hai'x Xisltan Miwisif, NorUi of Ilnaf), Judge of Siiiull Cause Court,
Uiiao, dated tlie Sth of July, 1929, sotting aside the 6‘.r parte decree passed 
iu favour of plaintifl-appiicaut.

(1) (1904) I. L. R., 32 Oalo., 331). (•2) (19>20) I. L. B., 43 M k l, 579.
(3) {1926} 3 0. W. N., 621. (4) (1906) I. L. R., 28 All, 470.
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1929It has been found as a fact tliat Euclan did not receive . ... 
any informa-tioii as to tlic passing of tliis decree against nabain 
him iintil tlie 12tli of April, 1929, On the 19th of 
April, 19‘29, R'lidaii presented an application to tlie 
Small C'Onse Court passing tlie decree for the setting G. J. 
aside of tl;ie ex parto decree. The opplication was dated 
the- 17tb of April, 1929, hnt presented two days later.
The Small Cniise Court Jndge, in view of the proTisions 
of section 17 of the Provincial Small Canse Ĉ onrts Act, 
refnsed to entertain tlie application, as neithei- the 
nmoinit due nnder the decree liad been deposited in the 
conrt nor had sociirit}  ̂ been tendered, and the applica­
tion remained without orders. On the 25tli of April,
1929, Riidan deposited the decretal amoiiiit nnd the appli­
cation was then registered for tlie first time. The period 
('if limitation for the setting aside of the parte decree 
on these facts did not expii’c till the 12th of May, 1929.
The Small Cause Court Judge has set tlie decree aside 
and the present application requests that his order be 
reversed, on the ground that inasnnich as the decretal 
amount was not deposited on the 19th of April, 1929, 
tlie application for setting aside tlie ej! jmrte decree fail­
ed automatically on that date. The view that the pro­
visions of section 17 of the Provincial Small Cause 
Courts Act allow the court a discretion to admit an ap­
plication in winch, neitlier the decretal amount is de- 
posil'ed nor security is tendered was taken sit one time 
by the Judicial Commissioner’ s Court of Ondh and by 
the High Court of Madras. But in the decision in 
Dunia Dm  v. Farzand Husam (1) I accepted, as against 
that view, the view taken in Jagannath v. Chet Ram
(2) in which it was laid down that the de])osit of the 
decretal amount or the furnisln'ng of security is a con­
dition precedent to the entertaining of an application to 
set aside an ew parte decree passed by a Small Canse

(1) 0926) B 0, W , N .; 62L , f2) (1906) I, L, B., 28 AIL, 470,



Court under tlio Provincial Siriali Cause Courts Act 
n'adaix jijjf] -(-]i;xt the provision!^ of scction 17 an', niaudaitory.

Ermx. It is to Ijo Hoted tliilt !:1k' Madras High Court uo longer
accepts tlie former view'. A Full Boncli of tlic Madi-aw 

c J decided in V. M. Assan Mohammad SaMh
Y. M. E. PiMiin Saliih (1) tlmt tlie provisioufl of .section 
17 as to tlie de]:>osit of the dccrotal amount .arc manda­
tory. I again find that the proyisions are manda^ 
tory. But this does not determine tlic matter. It is to 
be noted that in the decision in JagannatJi y. OliGt Rain 
f‘2) the deposit \̂'as not made until the application Wfis 
beyond time, and the Bencli of the Allahabad Higli 
Court which decided that application cannot be taken 
as going fiirtlier than saying tliat when a deci*ctal 
amount is deposited after' the time for filing an applica­
tion for setting aside the decree has expired the applica­
tion must fail. Tt is to be noted that in my decision 
in Dmiia Din Farzand Husain (3), the money was 
also not deposited-until the period for maldng the appli ­
cation Ijad expired. In Jeiin Mtichi y. BudJihmn 
Muchi (4) a Bench of the Calcutta H[igh Court wJiile 
bolding the view tliat tbe provisions of section 17 were 
mandatory, laid down that if fin sipplication under sec­
tion 17 was filedwithout security and was subsequently 
completed within the time prescribed by the la,w of 
limitation for making the application by the deposit of 
the decretal amount or filing of secnrity, the applicant 
had a right to have his application heard on tlie merits. 
This view was followed by the Full Bench of tlie M'axl- 
ras High Court in the decision in V. M. Assan Moham­
mad Saliih V. M. E. Rahim SaMh (5) to wliich I have 
already referred. They laid down :— •

“ But the deposit of the decretal amount may he 
made or the secnrity givei) within the

(1) (10-20) I. L. R., 43 Mad., 579. (2) (1906) T. L, B., 28 All., -170.
f.̂J) (1926) 0. W. N., G21. (4) (1904) I. L. R., Oalc., nSfl.

(5) (1920) I. L. R., 43 Mad., 579,

296 LITCKNOW ,SERTE>'̂ . [VOL. V.



1929period prescribed by tlie law of limita­
tion.”

Now here not only was the amount deposited within Ktoan, 
the period prescribed by the law of limitation, but it 
appears to me further that no actual application was stuart, c. J. 
made until the 25th of April, 1929— the date on which 
the amount was deposited— for the court had refused to 
register the previous application as it was not accom­
panied by a deposit. I am in agreement with the 
Madras and Calcutta decisions to which I have referred.
Apart from that in this individual case 1 take it that no 
actual application can be considered to have come into 
existence until the 25th of April, 1929. I, therefore, 
consider that the learned Judge of the Small Cause 
Court arrived at a correct conclusion on this point. I  
do not propose to interfere with his order on any of the 
other points raised before him. I, therefore, dis­
miss this application with costs. The order of stay is 
discharged.

Appeal dismissed.
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EE VISIONAL C R IM IN AL.

B e f o r e  S i r  L o u i s  S t u a r t ,  K n i g h t ,  C h i e f  J u d g e ,

K I N G - E M P B E O E  (Com plainant) v . B H A G W A T I  1920
P E A S A D  ( A c c u s e d . ) *  September, 6

E v i d e n c e  A c t  (I o f  1872), s e c t i o n  124— P u b l i c  o f f i c e r  u n d e r  

s e c t i o n  124, E v i d e n c e  A c t — P u b l i c  s e r v a n t — S t a t i o n  

M a s t e r  o f  a  s t a t e  r a i l w a y ,  w h e t h e r  a  p u b l i c  o f f i c e r —
P r i v i l e g e d  s t a t e m e n t s ,  w h a t  a r e — S t a t e m e n t s  r e c o r d e d  

b y  t h e  s t a t i o n  m a s t e r  o f  a  s t a t e  r a i lw a y ,  i n  t h e  c o u r s e  o f  

a n  i n q u i r y ,  w h e t h e r  p r i v i l e g e d  u n d e r  s e c t i o n  124 o f  t h e  

E v i d e n c e  A c t — I n t e r l o c u t o r y  o r d e r s  i n  c r i m i n a l  m a t t e r s  

— R e v i s i o n ,  w h e n  l i e s  a g a i n s t  i n t e r l o c u t o r y  o r d e r s  i n  
c r i m i n a l  m a t t e r s .

The station master of a state railway is a public servant
for the purpose of chapter IX  of the Indian Penal Cod& under

- ....— . , . .. »
^Criminal Reference No. 41 of 1929.
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