
Both these cases unquestionably support the argument
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„  of the learned Counsel.]SF.4ESIN(JH
baS dSj Having regard to the system of conveyancing prevail-
Rincth ing in this couutiy and particularly in the province of 

MtiSAMa.A1' Oudh we are of opinion that the deed of transfer in ques- 
mamman Jan. niust be treated as evidencing a complete contract in

writing between the transferor and the transferee. It not 
purports to make a transfer of 'immoveable property 

mentioned therein on the part of the transferor but it 
also contains implied acceptance of the liability of 
the transferee to pay the annual rent to the transferor. 
The acceptance though contained in a unilateral docu­
ment is really and in essence the acceptance made by the 
transferee.

We, therefore, allow this appeal, set aside the 
decree of the court below and restore the decree of the 
court of first instance with costs in all courts.

Appeal alloioed.

APPELLATE CIVIL.
Before Mr. Justice Wazir Hasan and Mr. Justice Goli'amn

Nath Misra.
, i.929 CH AU DH ABI P A T E H  A L I a n d  'o t h e e s  (P l a in t if p s -a p - 

PBLLANTs) V. GOBAEDH AN  P E  AS AD an d  oth eh s  
(D efen d  ANTS-EB spo n d en ts) . ̂

Transfer of Property Act (IV  of 1882), sections 39, 40 and 
41— Charge on immo'oeahle property— Bona fide transferee 
for value without notice, lohether hound hy the charge—  
Sections 39 and 40 of Transfer of Property A ct, 1882, 
applicahility of.
W here a particular right is charged on a specific immove­

able property either by decree or by contract the subsequent 
transferee though for valuable consideration and without notice 
takes it subject to that charge. Sections 39: and 40 of the

-̂Second Civil Appeal No. 411 of 1928, against tlie decree of A. C. Eose, 
2nd Additional District Judge of Lncknow, at Unao dated the 18tli of 
August, 192B, upliolding the decree of Pandit Sheo Narain Tewari, Subordi­
nate Judge of Unao, dated the SOtli of July, 1927,



1029Transfer of Property Act, 1883, deal with personal rights in 
cases where siich rights do not arise out of a specific charge CnAxiDiiu! 
on immoveable property. But wliere siicli a charge is created 
it would seem to follow by implication that it would bind the iiommsATu 
immoveable property on which it rests even in the hands of a 
transferee for consideration and without notice.

Maina v. Bacliclii (1), liuloda Proscid CJiaterjec v. Jage- 
shar Koer (2), Blioje Maliadeo Parah t .  Gang a Bai (3), Krish­
na Pattar v. Alamclu Ammal (4), Kallappa Ramafpa 
Deyannawar v. Balwant Daso Bettigcri (6), Srinivasa Raghava 
Aiyangar v. K. R. Ranganatka Aiyangar (6), and Mahadeo 
Prasad v. Anandi Lai (1), relied on. Madell v. Thomas &
Go. (S), referred to. Syed Hasan Baqa.r v. TJiakur Slieo 
■Narai?i Singh (9), Royzuddi Sheikh v. Kali Nath Mookerjee 
(10), Akhoy Kumar Banerjee v. Corporation of Calcutta (11),
Gut Dayal Singh v. Karam Singh (12), and Lala Parhhii Dayal 
V, Bahhan Lai (13), distinguished.

Mr. M. Wasim, for the appellants.
Messrs. Bisheshioar Nath Srivastava and G. H.

Thomas, for the respondents.
Hasan and Misra, JJ. :— These two appeals arise 

respectively out of two suits disposed of by one judgment 
of the Subordinate Judge of ITnao, dated the 80th of 
July, 1927, confirmed by one judgment of the Second 
'Additional District Judge of Lucknow at TJnao, dated 
the 18th. of August, 1928.

One suit (No. 6 of 1927) was brought by the plain- 
tiffs-appellants Cliaudhri Pateli Ali, Oitaudhri Sitwat Ali 
and Ohaiidliri Muhammad Sultan .and by the Deputy 
Commissioner of Hardoi as Manager of the Court of 
Wards, Kakrali estate, who is now respondent No. 4, 
against one Gobardhan Prasad and two other persons.
The relief prayed for was a declaration to the effect that

(1) (1906) 28 All., 655. (2) (1899) 27 Gale., 194.
(3) (1913) I.L.E., 37 Bom.* 621. (4) (1914) 16 M.L.T., 551.
(5) (1904) 27 Bom., L.R., 4S4. (6) (1918) 36 618.
(7) (1924) I.L.R ., 47 AIL, 90. (8) (1891) li.E., 1 Q.B.D., 280.
(9) (1925) I.L.R., 1 Liic'k., 7. (10) '(igOG) LL.E., S8 Calc., 985.

{11) (1914) I.L.R ., 42 Calc., 625. (12) (1916) I.L.E., 38 All., 254,
fl3> (1918) 1 O .LJ., 43.
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1029 the two annas' zamindari share situate in village Adaura, 
Unao, wliicli had been iDiirchased by the defen- 

V- dant-respondent, G-obardhan Prasad, in execution of his
PH.WAD. money decree against one Chaudhri Ishrat Ali was sub­

ject to a charge of Es. 250 per annum on account of 
Hasan and religious expenses laid by the award of the Deputy
Misra, jj. Commissioner of Hardoi, dated the 30th of June, 1918.

This award was made a rule of the court and a decree was 
passed thereon on the 22nd of October, 1918. A claim 
for Rs. 730 for the said expenses which were due and 
had not been paid was also made in the suit.

The other suit (No. 109 of 1926) Avas brought by 
two ladies, Musammat Eazia Begani and Musanimat 
Shafiqunnisa, both daughters of one Chaudhri Nusrat Ali 
of Sandila, for a declaration that the said tŵ o annas’ 
share of the village Adaura, which had been purchased 
by Gobardhan Prasad, as already stated, was liable to a 
charge of Es. 360. annually in favour of the plaintiffs on 
account of their maintenance under the award, dated the 
17th of June, 1921 delivered by one Khan Bahadur Am- 
jad Ali of Hardoi since deceased. This award was also 
made a rule of court and a decree passed on the basis 
thereof on the 23rd of June, 1921. The plaintiffs also 
claimed a sum of Es. 692-11-0; Es. 540 on account of 
arrears of maintenance and Es. 102-2-0 as interest on the- 
said amount. The case of the plaintiffs of both the suits  ̂
tiierefore, is that the liability for these sums of money 
is a charge upon the two annas’ share of village Adaura 
and that they were entitled to recover them by sale of 
the said share.

The main defence of Gobardhan Prasad is that these 
items were not charged upon the property and even if 
they were the plaintiffs could not claim any relief against 
him because he had no notice of these charges and was 
a hona fide transferee for value.
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1999The main question for trial in the suits ivere 'whether 
the items in respect of which the plaintiffs claimed relief ghaudsrt
• j-L .,  ^  F ateh Au
in the two suits were charged upon the two annas’ share «.

■of village Adaura purchased by the defendant, Gobardhan 
Prasad, and whether he had actual or constructive 
notice of those charges prior to his purchase; and further
. . Hasan and
II the iormer question is answered m the amrmative and M̂’sra, jj. 
the latter in the negative, is the share released of the 
charge in the hands of the defendant.

The learned Subordinate Judge of Unao held that 
the two items- in respect of w^hich the plaintiffs claimed 
relief were no doubt charged upon the aforesaid two 
annas share but the defendant had no notice of these 
charges at the time of his purchase and consequently the 
share in his hands was not liable to satisfy the charge.
In this view of the case he dismissed both the suits.

On appeal the learned Additional District Judge of 
Lucknow at the Unao has upheld the findings of the 
learned Subordinate Judge and has, therefore, dismissed 
both the appeals.

W e have two second appeals before us. Appeal 
No. 411 of 1928 is in suit No. 6 of 1927 and Appeal 
No. 413 of 1928 is in suit No. 109 of 1926. The ques­
tions which arise for decision before us are the same as 
arose in the courts below.

Both the courts below have found that the defendant 
is not proved to have had actual notice of these charges 
prior to the dat-e of his purchase. We have been led 
through the evidence on the record in proof of the said 
notice and after going through it we have come to the 

, conclusion that the finding arrived at by the lower appel'- 
late court on this point cannot be disturbed. It is a 
finding of fact binding on this Court in second appeal and 
it has not. been shown to be in any way vitiated by any 
error of law or procedure. W e, therefore, confirm the

1 4 o h
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1929 finding' and hold that the defendant had no actual notice 
cliarges at the time of his auction purchase.

gobahdhan concurrent finding of the courts below that the
peasad. liability in question amounted to a charge was not serious­

ly disputed by the defendant before us and indeed on the 
Hasan and Construction of the two awards the finding is undoubtedly
M ism , j j .  c o r r e c t .

The last point, namely whether^the said share in the 
hands of the defendant is liable to satisfy the charges in 
respect of which relief is claimed by the plaintiffs in the 
two suits, is a difficult point. We took time to consider 
our judgment and we now proceed to give it.

The question of rights of transferees for valuable 
consideration will be found to be discussed in books of 
English Law under the subject of ' ‘Equity.”

Ashburner in Principles of Equity, Chapter IV  (edi­
tion 1902) says :

“ Where relief in equity is sought in respect of a 
proprietary right, . . . .  the right follows 
the property into whatever hands it pass­
es, and is only lost wdiere the person in 
possesion of the property can shelter him­
self as a purchaser for valuable considera­
tion without notice.......... It has long been
settled that a judgment-creditor . . .  is 
to be treated as a volunteer under the 
judgment-debtor. ”

The same question is dealt with in Hal'sbury’ s Laws 
of England (Vol. XIII), section 8, paragraph 87, page 
78. Paragraph 87 runs as follows :—

‘ ‘But the plea of purchase for value without notice 
still avails against a plaintiff who is not 
seeking to establish a claim to an equitable 
estate or interest, but merely to enforce an



1929f
equity, such as an equity to set aside a con­
veyance. Ordinarily an aBignee tâ kes 
subject to all equities to iviiicli the assignor  ̂
was subject; and tliis î - tlie ease where the peasao.
assignee is a volunteer, j'lid also where he 
is a purchaser for value il he has notice of „
- . . , . Hasan, and

tile circumstances which raise the equity. Misra, j,l 
But if he is a purchaser for value without 
notice, the equity ■ cannot be asserted 
agaijiBt him . . . .  judgment or execution 
creditors take only what was vested in the 
debtor; hence they do not rank as purchas­
ers, but take subject to prior equities. A 
vendor’ s lien"'appears to be not a mere 
equity, but an equitable estate, paid it avails 
against the purchaser and persons claim­
ing under him, whether as volunteers or for 
value, other than a siibsequent purchaser 
who takes the' legal estate without notice; 
but the vendor may be postponed by his 
conduct.”

In Madell v. Thomas and Co. (1), liAY, L, J., 
observed as follows :—

' ‘Nothing is clearer than that on general principles 
. . . . .  an execution creditor would be 
bound by it just as 'iniicli as the . . . .
execution debtor h im self..............  An
execution creditor, is I in-privity with the 
, . . . . execution . debtor. He takes 
(under the execution ;debtor not like a pur­
chaser for valuable ■ consideration, and it 
has been decided ow -and over again that he 
only takes what was, vested in the . . .

(1) (1891) L.E., 1 Q.B.n., 230:
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■
. execution debtor. Where property is sub-

rights by which it would be
« bound in the hands of the . . . execution

(iOBiRDHAli T 1 , . - ,
peasad, debtor nothing can be more clear as a

general proposition than that it would be
subject to such rights as against the . . .

Misra, jj. execution creditor.’ ’

Under the English law, therefore, the execution cre­
ditor buys subject to the liabilities created by the judg-
ment-debtor prior to the sale. This being so, the ques­
tion of notice is wholly immaterial.

The principle of English law stated above does not 
appear to us to be founded on any technical rule or any 
peculiarity of that law. To us it appears that it rests 
on grounds of public convenience which are of universal 
application and should be followed by us as a rule of 
equity, justice and good conscience unless we find that 
its application is excluded by any rule of law of this 
country.

So far as the statutory law is concerned we iind no 
provision by the force of which a decree-holder purchasing 
property of his judgraent-debtor at an auction sale can 
avoid a specific charge created by the debtor on the pro­
perty purchased on the ground of his being a hona fide 
purchaser without notice.

In the course of the arguments sections 39 and 40 of 
the Transfer of Property Act, 1882, were referred to. 
Textually those sections have no application to the present 
case. They both deal' with personal rights in cases where 
such rights do not arise out of a specific charge on im­
moveable property. But where such a charge is cfeated 
it would seem to follow by implication that it would bind 
the immoveable property on which it rests even in the 
hands of a transferee for consideration and without notice.
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1929In a case decided by  E ic h a r d s  J . and  reported in  
Maina v. Backchi (1) it way held that section S9 of th e  Ĵ 'sA-oDmi

' _ I atlH Alit
Transfer of Property Act had no application to a case -• 
where a suit had been previously brought for recovery of fbasad. 
maintenance out of certain property and a decree had 
been passed incorporating therein a charge upon a parti- 
cular property. M i s m .  j j .

In a case decided by their Lordships of the Calcutta 
High Court (G h o s h  and E a m p i n i , JJ) and reported in 
Kuloda Prosad Ghatterjee v. Jageshar Koer (2) the same 
view wî as taken. It was held that section 39 of the 
Transfer of Property Act did not protect a transferee for 
consideration when the immoveable property transferred 
had already been declared by a decree of court subject to 
a charge of maintenance.

In Bhoje Makadev Parah v. Gmiga Bai (3) the 
learned Judges of the Bombay High Court (B a c h e l o r  

and S h a h , JJ.) endorsed this proposition as will' appear 
from  the judgment of B a c h e l o r , J. on page 628, where 
the learned Judge remarked as follows : ~

“ I am also of opinion under the authority of 
Kuloda Prosad Ghatterjee v. Jageshar 
Kocr (2) that the plaintiff’s purchase was 
subject to the charge in favour of the first 
defendant irrespective of the question whe­
ther the plaintiff had or had not notice of 
that charge.”

In Krishna PaUar v. Ahfrielu Animal (4) the learned 
Judges of the Madras High Court (T y a b j i  and S p e n g e e ,

JJ.) took the same opinion as will appear from the follow­
ing passage, which is to be found on page 561; —

“ Had the decree been passed, and had the claim 
of the transferee arisen after the decree, it

(1) (1906) I.L.E., 28 AIL, 655. (2) (1899) I.L.B., 27 Gale., 194.
<3) (1913) 37 Bom., 621. (4) (1914) 16 M.L.T., 551,
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__ is clear- tbat the transferee would have'
cha-odhbi taken subect to the charge.”

Fateh Ali
The case reported in Kuloda Prosad Ghattefjee y , 

Ibasad̂ "̂  ̂ Jageshar Koer (1) was quoted with approval.
In Kallap'pa Rmnappa Deyannawar v. Balwant 

Hasan rmi Dciso Betticjeri (2) the learned Judges of the Bombay 
Mma, JJ. ;^Torman M aclbod, K t., C. J., R,nd

Mr. Justice C r u m p  took the vew that in a case where 
the charge was created by a decree, the full proprietary 
rights in regard to the property transferred, which was 
originally in the possession of the judgment-debtor, were 
reduced from full ownership to a limited ownership, and 
that if the ownership of the judgment-debtor was thuR 
reduced the execution creditor could not acquire more 
than wdiat was possessed by the judgment-debtor himself.

In Srinwasa Baghava Aiyangar v. K :R . Rangana- 
tlia Aiyangar (3) the learned eludges of the Madras High 
Court ( S a d a s i v a  A i y a r  and S p e n c e r , JJ.) held that 
where there was a charge of immoveable property to 
secure payment of a sum of money a purchaser of the 
immoveable property although without notice of the 
charge, took it only subject to the charge. Mr. Justice 
S a d a s i v a  A i y a r , observed as follows :—

“ As regards section 40 of Act IV of 1882, an 
obligor wdio executes a bond creating a 
charge on specific immoveable property 
does, in my opinion, transfer an interest 
therein and the obligee is entitled to an 
interest in the property and not merely to 
the benefit of an obligation annexed to 
the obligor’s ownership of immoveable 
property within the meaning of section 40' 
of Act IV  of 1882. The ‘obligation’' 
contemplated in that section is a personal

(1) (1899) I.L.R., 27 Calc., 194. (2) (1934) 27 Bom,, L.R., 434
(3) (IS18) 36 M.L.J., 618.



1929
!

obligation correlative to a personal right
in the obligee such as a rioiit to obtain a CHAUDmi 

®  ^  P a te h  A le
mortgage-deed or a sale-deed (which deed, v. 
it is, that transfer the interest contract- 
ed to be transferred). The subsequent 
purchaser from a man who has already  ̂ ^
created a Yalid charge is as much hound iiisra, jj. 
by it as the creator himself on the same 
principle that the subsequent purchaser 
for valuable consideration from a simple 
mortgagor is bound by the mortgage, the 
question of actual notice to him being 
immaterial.”

In Maliadeo Prasad v. Anandi Lai (1) the learned 
Judges of the Allahabad High Court (D a n ie l s  and 
Nbavb, j j . )  held that the position of a charge holder 
under the Transfer of Property Act is stronger than that 
of a person holding a merely equitable charge under 
English law, and though there might be cases in which 
a mere equitable claim would not be enforced against 
bom fide transferees for value without notice, yet it was 
much too broad a proposition to state that in all cases 
where by act of parties or by operation of law immove­
able property of one person was made security for pay­
ment of money to another and the transaction did not 
amount to a mortgage, tSe security would not be en­
forced against such transferee.

On behalf of the respondents reliance was placed 
upon a decision, of ours in Syed Hasan Baqar v. Thakur 
Sheo Narain Singh (2)^ The question for decision in 
that case was whether the lien which the vendor had 
under section 55(4)(?>) of the Transfer of Property Act 
as against the property sold for the whole or any portion 
of the purchase money could be enforced against a 
subsequent transferee for value and without notice of

(1) (1924) 47 AIL, 90. (2) (1025) 1 Luct., 7.
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the said lien. It was held by us that this lien was only 
ch.mtdhbi an equitable lien and could not, therefore, be enforced 

against a subsequent transferee for value and without
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Fat;:h  Ali

notice.

Hasan and

Reliance was also placed on behalf of the respon­
dents on two cases of the Calcutta ‘High Court, Royz- 

Misra, jj. uclclU Sheikh V. Kali Nath Mookerjee (1) and Akhoy 
Kumar Banerjee y. Corporation of Calcutta (2); one 
case of the Allahabad High Court, Gur Dayal Singh v. 
Karam Singh (3); and one case of the late Court of the 
Judicial Commissioner of Oudh, Lola Parhhu Dayal v. 
Bahhan Lai (4).

In Rozuddi Sheikh v. Kali Nath Mookerjee (1) the 
question for decision was whether an instrument, by 
which the payment of money is secured on land must be 
taken to create an interest in specific immoveable proper­
ty. Their Lordships on the interpretation of that docu­
ment held that an instrument by which payment of 
money Avas secured on land might be treated to create a 
charge but in order to create an interest in specific im­
moveable property there must be a clear indication to 
that effect in the deed.

In Akhoy Kumar Banerjee v. Corporation of Cal­
cutta (5) the question was whether a purchaser of a cer­
tain property at an auction s§le could escape the liability 
of certain dues payable to the Municipal Board and it 
was held that the purchaser could not be considered to 
be a bona fide transferee for value since if he had made 
inquiries he would have ascertained that the municipal 
rates had not been paid and were in arrears.

In Gur Dayal Singh v. Karam Singh (3) the ques­
tion for decision was one of vendor’s lien for unpaid pur­
chase money.

(1) (1906) I.L.R., 33 Calc., 985. (2) (1914) I.L.R., 42 Calc., 625.
(3) (1916) I.L.E., 38 All., 254. (4) (1913) 1 O.L„T., 43.-

(5) (1914) I.L.E., 42 Calc., 625.



In Lala Parhhu Dayal v. Babhan Lai (1)
Mb. L i n d s a y , J. G. held on the interpretation of a parti- 
cular will that although a charge had been created upon 
the property in respect of a certain maintenance, yet 
it did not amount to an interest in specific immoveable 
property.
^  ̂ J  ̂ _ Hasan and

It will thus appear that there is a consensus of 
opinion in all the High Courts in this country that 
where the right is charged on a specific immoYeahle pro­
perty either by decree or by contract the subsequent 
transferee though for valuable consideration and with­
out notice takes it subject to that charge.

W e are, therefore, of opinion that the decree of the 
court dated the 23rd of June, 1921 passed on the award 
of the 7th of June, 1921 in the one suit and the decree 
of the court dated the 22nd of October, 1918, passed on 
the award of the 30th of June, 1918, in the other suit 
entitled the plaintiffs of the two suits to enforce their 
claims against the two annas’ share of the village of 
Adaura, in the district of Unao now held by the defen­
dant, Gobardhan Prasad.

The result is that we allow both these appeals, set 
aside tlie decrees of the courts below and decree the 
reliefs prayed for in the two suits with a direction that 
the amount of the two decrees shall be paid by the 
defendant, Gobardhan Prasad, to the plaintiffs of the 
two suits respectively within three months of today.
In the event of default the two annas’ share of the vil­
lage of Adaura shall be sold and the proceeds of the sale 
shall be utilized for the purpose of satisfying the two 
decrees. The defendant, Gobardhan Prasad, shall also 
pay the costs of the plaintiffs in the two suits and shall 
bear his own costs in all the com’ts.

Appeal allowed.
(1) (1913) 1 O .LJ., 43.
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