
[liia  Lordstiip next took up tiie a.ppeals oi tlie
lale v a r io i i ';  a p p e l la n t s  s e p a r a te ly  lu id  d isciiss ,:cd  th e

Xing- evidcHcc ill ea,cli case at ieiigtli a n d  in  th e resu lt d is -
,EMPusoa. a p p e a ls .]

A ppeal (Iism issed.
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A P i ’ELLATE C IV IL .

Before Mr. Judioa W arn lla^an and Mr. Jusiicc 
GolMnm Nath AHmi.

LAKI-IPAT SINGI-I (DEcrrfflE-iroLDKR-APPKLLAN'r) r. BAT
21. N A R A I N  S IN G  H  (MINOll) (JUD(JMBlSIT-DETrj'OR-llE.Sr()NI)l«N'L')

" Pfe-omp'tion— Oudh La-ws Act (XVTH. of 1.876), 'Section 15-—
Oiuih Ci'pil Court rules, rn.les 579, 5S0 (tnd 58'i.—  
cviptor handing ovc/r tha p-e-cniption. iiwiicy dccrocd hij 
order of court to the vendee instead of depositing it Hi 
the treasury after the tender had })e('n 'parsed, ’̂/—
Civil Procedure Code (Act V of 1908), section 99, appJi- 
eahility of.
Where ;i decree for pL’e-cmpliioii was p.issed on payrnonfc 

of .a certain sum of money wiWiiii a particular time tlui 
pre-oinptor within the preserilied time filed a tender ,in conrli 
according to the Oudli Civil Ceurt rules for tlie deposit (tI: iho 
required sum and afler the jieccBsary office report the coui*t 
passed the tender and ordered the money to be dojiosited in 
the treasury bnt the money was n'oli deposited in the trenKury 
as tlie coin.“fc on tlie application of the vendeti o:i:dei'ed, tlu'. 
money to be handed over to him and the money wa-A acr.uixl- 
ingly paid to the vendee who delivered possession of the |iro- 
perty to the pre-empt^or decree-holder, held, that tlie subse
quent order of the conxt for the money beiii«; lianded over to 
-the vendee instead of being deposited in the treasury did urtt 
alter the original character o f the payment which according to 
the rules of the court was a pa.ym,ent into court wiOrin tho ‘ 

meaning bf section 15 of the Oadh Laws Act.
Held further, that even if the court committed an error 

-of procedxne i.n cancelling the direction of aiOtnai paymenti

* Exeaition of Bccrce Appeal No, 7S of 1928, against t!io ileMo of 
rundit Diimotlar Ban TC«lkai-. Sviltordinate Jnar;  ̂ of Tian Bavoli, tlat-pil tlie 

Septezriber. 1938, t:e.ftwg aside t]ie mvler of Kuar llaffburaj Iklindur, 
Munsif Dalman, dfited tlie 37th of May 1<)38



1920into the treasury tiucli an error cannot be allowed to affect t ie  
decree-liolder prejudiciariy as no man should suffer by mistake o f Lakhpat 
court. At the worst the order of the court amounts to a mere Si^gh 
irregularity in procedure and haviiig regard to section. 99 o f Sat Nasaie 
the Code of Civil Procedure the original oi'der which the 
court had passed recording com p'ete sati.-ia3tion of Ibe dccr.:e 
could not be reversed. Lalta Singh y, Umrao SirKjJi (1),
Baifu Singh v. Madho Singh (2), La'tif-un-ni&a y . Achamhliit 
Lai (o), Janga Singh v. Lachmi Narain (4), Nilkanth v.
Mahabir Sinrjii (5), and Sheo Ram  v. Tula (6), d’’stinguished.
E x parte W ier (1), and Attorney-General v. Beech  (8), relitd 
o n .

The case was origiaally heard by M isra , J ., Y>"ho 
referred it to a Bench consisting o f two Judges. His 
order of reference is as fo llow s;—

M isea , J. :— This is an appeal ari-ing cud of a

VOL. V .]  THE IKDIAM LAW REPORTS. 1 1 7

pre-omption suit, Tlie facts of the case arj that 
suit for pre-emption was brought by the appsilant, 
Laldipat Singh, ^vhich was decreed on the 23rd of 
August, 1927, by the court o f the Munsif o f Dalmau, 
district Rae Bareli. The decree was to' the effect 
that the plaintiff was to pay into court a sum o f 
Rs. 700 within three months for payment to the vendee 
and in default the suit was to be dismissed. On the 
20tli o f October, 1927, the plaintiff applied in court 
to deposit the money and filed along with his appli
cation a tender for the said amount. On the next 
day, i.e., the 21st o f October, 1927, the vendee namely 
the respondent Sat Narain Singh, who is a minor and 
was under the guardianship of his father Jaddu 
Singh, applied to the court that he had delivered 
possession to the plaintiff and that he was willing 
to take the money to which he was entitled under the 
decree for pre-emption. Thereupon the court recorded 
the statement of the decree-holder-appellant Lakhpat 
Singh and of Jaddu Singh, guardian of the minor

(1) (1W2) 5 0. 0., 116. (2) (1904) 8 0. 0., 57,
(3) (1911) U  O. G., 86. (4) (1920) 23 0. 0., 254.
(5) (1923) 26 0. 0„ 345. (6) (1926) 3 0. W. N., 275.
(7) (1871) n . R., 6 Ch. Ap., 875. (8) (1898) 2 Q, B. D „ 147.

9 o h .
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defendant. Lakhpat Singh, the decree-bolder stated 
L4KSPAT jbefore the court that he had got possession and that, 

the defendant be ordered to take money from him. 
The guardian stated that he was willing to accept 
the pre-emption money due to the minor defendant 
who was his son and lived jointly with him. The- 
c.ourt after recording the statements of the parties 
as indicated above ordered on the same date, i.e., the 
21st of October, 1927, that the appellant decree- 
holder should pay money to Jaddu Singh guardian 
of the respondent, and the orignial sale deed, which 
had been filed by the defendant and was on the record,, 
should be given to the appellant. Jaddu Singh, 
received the pre-emption money and filed a certificate- 
to that effect in court on the same date, namely, the 
21st o f October, 1927. The certificate was duly 
verified by the court and forms part of the record.

It. appears subsequently a bad advice was given, 
to the defendant-respondent and an application was 
filed by Rampal Singh, his grandfather, on the 14th 
of February, 1928. In that application a complaint 
was made that money had been improperly taken- by 
Jaddu Singh outside the court without’ offering suffi
cient security and that his name should, therefore, 
be removed from  the guardianship o f the minor, and' 
that the applicant’s name should be substituted in hi^ 
place.

The learned Mun^if dismissed this application 
on the 23rd of March, 1928, on the ground that Jaddu 
Singh, who had been appointed as guardian ad iHem 
of the respondent was alive and could not be dis
charged. A fter this three applications were filed in the- 
court of the same Munsif, one by Jaddu Singh him
self, the second by Rampal Singh, and the third by 
the respondent under the guardianship of Rampal 
Singh. All these applications are dated the 12th of 
April, 1928. Jaddu Singh stated in his application.:
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1923i]jia.t lie did not want to remain any more as the 

guardian of Ms son, the respondent. Eampal Singh
said in his application that he was willing to be ap- «•T P I  T T 1 n  :: tiAT NAP.AIKpointed as guardian of the respondent and should be singh. 
substituted in place o f  Jaddu Singh. He further 
■stated in his application that he was willing to return 
the money paid by the appellant. The respondent in 
liis application stated that the decree had not been 
strictly complied with and that the appellant’ s suit 
•should be deemed to have been dismissed. He also 
offered his willingness to return to the appellant the 
money paid by him to liis guardian Jaddu Singh.

The learned Munsif o f Dalmau in whose court 
the decree had been passed in favour of the appellant 
and where all these applications had been filed held 
by his order dated the 17th of May, 1928, that the 
■decree had been sufficiently complied with and in this 
view of the case dismissed all the three applications.

’A n appeal was lodged against this order o f  the 
learned Munsif to the court o f 'the Subordinate Judge,
Rae Bareli, who by his order dated the 25th of Septem
ber, 1928, reversed the order passed by the M unsif 
holding that the decree expressly provided that money 
was to be paid by the appellant into court and it could 
not be considered to have been sufficiently complied 
with Tfhen the money had not been deposited in court, 
but had been paid to the guardian of the minor res
pondent outside the cotirt. Th^ present appeal is 
against this order of the learned Subordinate Judge.

In appeal it has been contended before me that 
the learned Subordinate Judge is in error in holding 
that the decree had not been sufficiently complied with.
The argument advanced is to the effect ihat when the 
money had been brought by the appellant to court 
for the purpose o f  depositing it in court as shown by 
the application and the tender filed by hfTn on the 
20th of October, 1927, and that it had actually been
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1929______ „p a ic l to the respondent under the order of the court,
the 21st of October, 1927, the payment halving 

been duly certified in court by the guardian of the 
respondent, it should be deemed to be a valid payment 
under the terms o f  the decree.

On behalf o f the respondent is is contended that 
section 15 of Oudh Laws Act, 1876 was imperative and 
no payment could be recognized unless it wa.--, made 
into court. It was further pointed out that the 
decree pa,ssed in this case was also to the sairae effect 
and the payment made was not in compliaince with 
the terms thereof, find under these eircumst;inces the 
learned Subordinate Judge had correctly decided that 
the payment was not in accordance with law.

Eeliance was placed on several cases decided by 
the late court of the Judicial Commissioner of Oud],i, 
which are reported in Lalta Singh v. Umrao Singh (1), 
Baiju Singh v. Madho Singh (2), LaMf-un~nisa, 
3Insammat v. ArJiaml)hit Lai and anothBr (3), Jang a 
Singh v. Lachhmi Namin (4), Nillca^.th v. Bfahahir 
Singh and another (5) and SJwf} Ram. v, Ttila and a-n~ 
other (6). A ll these cases are mentioned in the judg
ment of the learned Subordinate Judge. My attention 
was specially drawn to'the ca se reported in Baiju Singh 
V. Madho Singh (2), which appears to be dirnctly in 
point.

As the question involved in this appe ĵ,! is nn 
important one and it is advisa,ble th'at it should be 
authoritatively decided I  refer tliis case for decision 
to a bench o f two Judges of this court under provisions 
of section 14, clause (2) o f  Act IV  o f 1925.

Mr. 'Baldmuddin, for the appellant.
Mr. Uaj Bahadur Sri?MStaria, for the respondent.

(1) (1903) 5 0. 0., 1,16. (2) (1004) 8 0  0 S7
(3) (1911) U  0. 0., 85. (4) (1920) 7 O L J  378
(5) (1033) 26 0. G„ 345. fG) (1920) IX .B .,' I ’Luck., 1S8-8 0 .

W.N., 275.
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H a s a n ,  a n d  M i s s a ,  JJ. :— This is an .appeal from 
the order o f the vSnbordinate Judge of Rae. Bareli, 
dated the 25th of September, 1928, reversing'the order^ feAT! JN A
of the Mmisif of Dalmau, dated the l7th of May, 1928. Sings. 
The facts o f the case necessary for tlie disposal o f this 
appeal are as follows :—

The appellant Laldipat Singh obtained a decree- 
on the 23rd of August, 1927, in a claim for pre
emption against S a t . Narain Singh, minor Tendee.

. In  the suit for pre-emption Sat l^arain Singh's father 
Jadunatli acted as his guardian ad litew. under the 
order cf the court, and the decree passed in the suit 
directed that the decree-holder was to pay a sum o f 
R.s. 700 within three months and in default the suit 
was to stand dismissed. On the 20th of October,
1927, the appellant made an application to the court, 
which had passed the decree in the pre-emption suit, 
accompanied with a tender of the sum of Rs. 700.
The application stated that the money was required 
to he deposited into court and that it was hereby being 
deposited means of the tender. It further stated 
that the vendee may be ordered to withdraw the money 
•so deposited and that the applicant might be permitted 
to enter into possession. The tender together with 
the application was directed by the court to be accept
ed by the office and report made in relation thereto. 
Accordingly the Munsarim o f the court filled up the 
necessary columns o f  the tender, one of such columns 
being a direction to the treasury officer to receive the 
money thereby tendered. This direction was duly 
signed by the same officer o f the court. On the 2ist 
o f  October, 1927, i.e., the date following, the minor’ s 
guardian Jadu Nath Singh made an application to 
the court concerned that he might be permitted to 
withdraw the money and in the application also inti« 
mated that he had delivered possession to the decree- 
holder of the pre-empted property. Thereupon, th^



1929 Munsif on the same day recorded tlie statement o f  
lakhpat Jadu Nath Singh and also of the decree-holder appel- 

'o- lant, and passed the order that tbe money be handed 
over to Jadu Nath Singh. This order was complied 
with then and there and the certificate o f payment 

Has-n accepted.
.and Misra, j| . ^YOuld Seem froni v4iat has been stated above 

that nothing more remained to be done in the case. 
A fter the decree had been obtained, the condition as 
to the payment o f the pre-emption money had been 
complied with, the possession had been delivered by 
the vendee to the pre-emptor and the case concluded 
with this final adjustment. But it was not to be so. The 
minor’ s g’randfather Rampal Singh appears on the 
scene and on the 14th of February, 1928, he makes an 
application to the court which had passed the decree 
and recorded,its final adjustment, stating that the pay
ment to Jadu Nath Singh was not the payment 
according to law, and that Jadu Nath Singh had 
obtained the money belonging to the minor without 
fiirni^hing sufficient security in respect thereof. The 
application ended with a prayer that Jadu Nath Sin' ’̂h 
be removed from the position of the guardian o f the 
minor and that the applicant Rampal Singh be ap
pointed guardian in his place. The application was 
dismissed by the court on the 28th of March, 1928, but 
even then the things were not allowed to rest. On 
the 12th of April, 1928, Rampal Singh, the afore
mentioned, made an application again praying for 
his appointment as guardian. The application was 
supported by another application made by Jadu- Nath 
Singh by means o f  which Jadu Nath Singh expressed 
his willingness to withdraw from the guardianship and 
al?o his readiness to return the money which he had 
received on behalf o f tbe minor on the’s is t  o f October, 
1.927. The court again, as was to be expected, dis
missed these applications on the 17th o f May, 1928,

122 LUCKNOW SERiErf. [VOL. V .



1929Eampai Singli then preferred an appeal against
tlie order just now mentioned acting in tlie capacity
o f the guardian of his grandacn Sat Narain Singh.
The appeal was heard b}" the Subordinate Judge of " sisgh,.'
Rae Bareli, allowed, and the order of the court of first
instance’dated the l7th of May, 1928, was reversed. Hasan,
From the order of 'the learned Subordinate Jnclffe the°  j.j.
appeal now being decided by us was preferred.

The learned Subordinate Judge by his judgment 
under appeal has held that the deposit o f the Rs. 7u0 
made on the 20th of October, 1927, by the pre-empt:r 
decree-holder was not a “ payment into court”  ai> 
required by section 15 o f  the Oudh Laws A ct, 187o, ’ 
and therefore the decree which the pre-emptor had 
obtained became void within the meaning of the same 
section.

• I W e are o f  the opinion that the judgment of the 
learned Subordinate Judge is erroneous and should 
be reversed. In  support of the opinion of the learned 
Subordinate Judge reliance was placed upon a series 
o f decisions o f the late Court of the Judicial Com
missioner of Oudh and also upon a decision o f a Bench 
of this Court. W e shall now briefly refer to those 
decisions.

Lalta Singh v. Umrao Singh (1). In this ca^e 
the pre-emption money was paid by means o f  -the 
decree-holder giving a mortgage of a certain immove
able property in favour o f the vendee. The court held 
that this was not a payment in accordance with the 
provisions of .section 15 o f the Act o f  1876.

Baiju Singli v. MadJio Singh (2). The pre- 
emptor in this case appears to have made the payment 
of the pre-emption money directly to the vendee out 
o f  court and a certificate in recognition of the fact o f  
payment was filed. Here again the payment was held 
to be invalid.

(1) a002) 5 0, C., 116. (2) (1904) 8 0 . ’ 0.,,67.
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___ _____ _ LMij-'un-nisa v . Achamhhit Lai (1 ) . In proof of
lakhpax pajiiieiit b j tlie pre-eiriptor a receipt ;.icknuvv̂ l.edg- 

t’.'" iiig: 'tlie pajiiient was filed in tiie coiirL The coiiTt 
liekl this vfiis not i.i payment aocordiiig to h ^ .

Janga Singh y. Lachru/i Na-rain (2). lu  tJiis case.
Has an, p a y m e n t  m a d e  a t -6 '3 0  p.m. in  t l ie  couihc o ,!; th e  last

j j .  ’ d a y  fix e d  b y  th e  d e cre e  a n d  a f t e r  th e  LK)iirt h a d  risen, 
f o r  fcliat d a y  a n d  a t  tliti huii-'O o f  th e  p r e s id in g  cfE eer 
w a s  iie ld  n o t  to  be a v a lid  p a y ii ie ii t .

Ill Niikanth r. Mahahir Si/igk (l-?) aitti Slico Mam 
V. Tula (4) the pre-eiii’tor in iii^diiiig tlic payment 
required by the decree had de-dui:ted coBts wliich were- 
awarded to him under the same d,ecrco. Tiie court 
held in both these cases that such a payiiii'iil was not. 
a payment in coriipliaiice with tlic decree.

Having regard to the aDalysis (if the facts iu the 
cases to which we have referred above iu tills judg
ment we have no hesitation in Iioidiiig t!,iat net one 
single decision is applicable to the fads of tlie prsc-eat
case. As we have already stated tlie money in the
present case was properly tendered into court and the- 
court accepted the tender, and endorsed a dircctii^n 
thereof that the money so tendered was tO' 
be received by the Treasury Officer of Eae Bareli.

vSection 15 of the Act of 187G wliich is inaid to- 
have been violated in the [jreseiit ease in as foliowri

“ I f  such pnrchase-Hioney or amount in not paid 
into court belV)re ii; rises on tliat day,; 
the decree shall l)eccme void, and the 
pbiiiitiff shall, so far only as relfxtes tO' 
such sale or mortgage, lose his riglit of 
pre-emption over tbe property to which 
the drcrce relates,”

(1) (WIX) 14 0. 0., 8,5, rsi fio-20) 23 o. 0., m.
(3) (1923) m 0. C., 31.1 (4] (1990) I. L. K., J Tmck., JM.

S 0. W. H,, m ,
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1929The point for decision ii as to wiietiier in cir
cumstances o f  this case it can be held that th^ purchase 
money was “ not paid into court”  within the meaning ».
- 1 Tsr i.  ̂ J NaraIN

0 1  that section. W e must construe those w-rdo sinqh. 
according to some recognized principle of inter^^rsta
tion . The mode o f  payment into court must ckariy 
be a matter o f  rule regulating practice o f the court  ̂msra, 
concerned. Sir J. M e llis h , L . J ., in delivering the 
judgment of the court in the case o f  Ew 'parte W ier  (1) 
said, ' ‘W e are o f  opinion that where the construction 
of the A ct is ambiguous or doubtful on any p int 
recourse may be had to the rules which have beê \ made 
by the Lord Chancellor under the authority of the A ct 
and if  we find that in the rules any particular construc
tion has been put on the A ct then it is our duty to 
adopt and follow  that construction.’ ’ Tu the same 
effect is the dictum of Lord Justice C h ttty  in 
Attorney-General v. Beech  (2). “ In  construing a 
statute regard must be had to the ordinary rules o f  
law applicable to the subiVct matter, and these rules 
must prevail, ex;rept in so far that the efqtute shows 
that they are to be disreGfardf^d and the burd^^n o f  
showing that they are to be disregarded rests upon 
those who seek to maintRin tbat proposition.’ *

By section 122 of the Code o f  Civil Procedure,
1908 Dower is conferred unon the Chief Conri  ̂ of 
Ordh to rnake rules resrulatinr their own pi’orer^ure 
pnd the nrocndure of the civil c<"urts subject to their 
suDerintendence and nnder section 127 o f  the same 
Code when fipch rules h^ve received the approval o f  
the T;Ocal GovernmeTit and have been pub^i'he'^ in the 
Loral Official Gazette tbev acfluire the same force and 
effect within the local limits of the court=; concerned 
as i f  they had been contained in the first schedule o f

Code ‘̂ P'^h ndp« wpro mpdp bv the Conrfc
(1) rSTI) L. E., 6 Ch. Appl., 878 f2) aS98) Q Q. B. P., 147 (1S5). r879).

lOOH.

VuJ- V.J tHK La W iiE P uK iii. x2«)
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193[) approved o f by tiie Local Govmment and duly 
pj^blished» One o f siicii rules is rule 679. We Bliali 
now quote a portion of that rule ; ‘ 'Pa,ynii‘iit o f
money into court siiLill ordinarily be made by means of 
a tender upon a printed triplicate form . . . . .  The 

Ha&an, applicant siiall enter in Englisli or in the court 
and yej-.nacular tlie j;)a,rticiiiars required i,ii, columns 1 to 4

of tlie triplicate form of tender ;iiid tdjall affix to one 
of tte tencle:r>>, iw eiii called tiie ‘origMiin,] tender’ „■ the 
eoiirt-fee stamp, if any, required by L-iw. Tiie nppli-- 
caiit slia.ll then liand over tlit' tender to iilic Miiri-̂  
sa.rim.”

The taiiilei' in die case b(3i‘o.re uh is strictiy in 
accordance with the rule jcist now qwotecL The pro
cedure adopted in this case after the tender was fdec! 
in court was again in conformity with the following 
rule 580 :— "'The Miinsarim shall then ca,Il upon tlie 
official ill charge of tlie recurd of the câ -’e for an, office 
report as to whether 'the amount and nature o f the 
payment tendered and the niimbcr of tlip sirit, if  any, 
are correct, n.nd whether thr̂  pfiyment U  dii(̂  from the, 
person on. whose accoiint it is tenrle.red. Any neces
sary corrections.shall be made, and the Mnns'iiriiri shall 
then si^n' the tender prior to the order for I'eceipt o f 
r»avment beinff pa,«?ped.”

Then follows rule 681, si portion o f wJiich need 
be c|iioted here': “ 'The order to receive payment shall
be prepared in the office o f tlie court a,nd slia'Il be 
enfaced upon the duplicate anxl triplicate forms of tho 
tender, and shall run in the name of the treasury or 
Receiving Officer as prescribed in rules 579 and 57J1 
The order shall be signed by the presiding Judge for 
all amonnts pavable under heads o f  account (1) and
(2)/^

The order to receive payment in this case was 
signed by the presiding Judge, i.e.. the Miinsif. All



this was done and completed on the 20tii of October,
1927.' Before any lartiier steps could be taken in the 
matter of the tender ifc ajjpeaio that on the daŷ  swoa
following as already stated the Munsif at the request eat

o f the parties and on being satisfied that evei'ything 
was abo76 board ordered the money which had been 
duly tendered on the preYious day to be received by 
the minor’s guardian irom the hands of the pre-emptor 
decree-holder instead of resorting to the cumbersome 
process of the money being llrst actually placed into 
the treasury and then withdrawn from there under 
the order of the court by the decree'holder. Sub
stantially the order o f the M unsif meant the cancel
lation of the direction of payment into the treasury 
and substitution in place of it o f actual payment into 
the hands o f the minor’ s guardian. This order of the 
Munsif, however, did not alter the original character 
of the paymeni wtiich according to the rules of the 
court was a payment into court. But even if we hold 
which we do not, that the M unsif committed an error 
of procedure in cancelling the direction o f  actual pay
ment into the treasury, such an error cannot be allowed 
to affect the decree-holder prejudicially. No ma.n 
should silver by mistake of court. A t the worst the 
M unsif’s order as we have just now stated may be an 
error but it amounts to a mere irregularity in pro
cedure and having regard to section 99 o f the Code o f 
Civil Procedure the original order which he had 
passed as recording the complete satisfaction o f  the 
decree in terms thereof cannot be reversed.

We accordingly allow this appeal, set aside tbe 
order o f the lower court and restore the order of the 
court o f  first instance with costs in favour of the 
appellant o f  the tbree courts.

. /f a J l o m e d .  ,
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