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1929 1n Lhe result their Tordships will humbly advise

wosmy At Hig Majesly that the appeal be altowed, the decrees of
KasN e s . . 1 4] . 4
o the Chief Court set aside with costs and the decree of
{'j‘;ﬁf‘ the Subordinate Judge restored. The respondents will

Al pay the appellants’ costs of the appeal.
Solicitors for appellanis :  Barrow, Rogers and
Nevill.
Solicitors for respondents : Watkins and Hunter.
FPULL BENCH.
1923 Before Mr. Justice Wazir Hasan, deting Chief Judge,
December, Mr. Justice Gokaran Nable Misra and Mr.  Justice
— 2. Muhammad Raza.

THARKUR JAI INDAR BAHADUR SINGH (Jupamunt-
DEBTOR) APPELTANT v, MUSAMMAT BRIJ INDAR
KUAR (DECREE-HOLDER RESPONDTNT).*

Civil Procedure Code (det Voof 1908), order XXI, rules 1
and O and section Sl—Regetver appointed by couwrt—
Paywent of money by judgment-debtor of wmoney due
wnder o decree to  the recciver—Misappropriation by
receiver of wmoncy paid by judgment-debtor and of pro-
perty received by him for sde ond payment lo decree-
holders—Judgment-debtor if absolved fromy liability for
money and property pad  fo  recciver—Loss  due  to
regeiver’s misappropriation, to be borne by whow—
Interpretation of statutes, tules of.

Where the judgment-debtor is proved to have paid money
<due from him under o decree passed by the court to  the
receiver appointed by the court for realizing swns of money
and making payments to the decree-holder, and the reeeiver
ig found subscquently to have miisapproprinted the money, the
judgment-debtor should be absolved from hig Hability and the
loss should not fall upon hitn. The logs in such a case musgb
fall on the judgment-creditor to whom it would be open to
sue the receiver or to take such other remedy as he muy be

. *Hxecution of Decree Appeal No. 54 of 19928, agninst the decree of

173431)(1 _});;g;li:‘udm Mohan Basu, District Judge of Jueknow, dated the 4th of
July, 1928,
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advised to take but he cannof be allowed to receive the said

money again from the judgment-debtor. Where certain pro- THARTR Jar

perty which comes in the hands of the receiver to be sold by IxDan %3[3;‘“

him for the purpose of making payments awarded to the differ- o,

ent decree-holders is misappropriated by him the loss must ov® it

be burne rateably by all the decree-holders in proportion to  Koaw.

the amounts of their decrees and must not fall upon one of

them. Orr v. Muthic Chetti (1), and Muthia Chetti v. Orr

(2), referred to.

Per Hasaw, A, ¢ J.:—Tt is a well accepted maxium of
interpretation that an enactment includes all the incidents or
consequences necessarily resulting from it.  West * India
I'mprovement Company v. The Attorney-Ceneral of Jamaics
and Fraser (3), referred to.

Order XXI, rule 1 of the Code of Civil Procedure must
mean two things: (1) The mode in which a judgment-debtor
musé pay money under a decree and that he shall not pay in
any other mode and (2) that if he has so paid he has dis-
charged his liability under the decree. Therefore when
money payable under a decree is paid by a judgment-debtor
in accordance with the direction of the court which made the
decree the act of payment must involve, to save itself frow
utter futility, the necessary consequence of freedom of the
judoment-debtor from his liahility under the decree.

Messrs. Al Zahar, Salig Ram and Narain Lal, for
the appellant.

Mr. J. Jackson, for the respondent.

Mrsra, J. :—The question which has been referred 1928
to the Full Bench for decision is as follows :— Dreember, &

““Where the judgment-debtor is proved to have
paid money, due from him, under a decree
passed by the court, to the receiver ap-
pointed by the court for realizing cerfain
sums of money and making payments to
the decree-holder or decree-holders, or other
money or property is proved to have come
to his hands and the receiver is found to

{1) (1894) LL.R., 17 Mad., 501, (2) (1897) LL.R., 20 Mad,, 224
()] (1894) L.R., A.C., 243,
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have misapproprinted the money and the
the property, on whom should the logg
fall?  Should the loss fall on the judg-
ment  debtor  or  on the judgment-
ereditor 27
The [acts of the case are sufticiently stated in the
order of reference.  Yor our purpose it is only necessary
to state that in an adwinistration suit brought by the
respondent Musammat  Brij  Indra Kunway, it was
decided that she, along with certain other persons, was
entitled fo a particular smn as annuity as provided in
the will of her father Thakor Rajendra Babadur Singh
and a decree for the amount due to her was passed. Cer-
tain property, moveable and immoveable, was held liable
for the payment of these annuities. The moveable pro-
perty consisted of cash, Government securities and certain
debts.  The immoveable property consisted of certain
yvillages situate in the Kheri district.  The fivst court
directed the sale of the Government securities ns well as
of the immoveable property and also the realization of
the debts, the proceeds whereof was to be spent in paying
the annnities both past and future. Tt also appointed
a Receiver authorising him to vealize the debts and to
sell the propertics if necessary and to pay therefrom to
the annuitants their past arrears as well as the sums
that were to accrue due in future.

On appeal the court of the late Judicial Connnis-
sioner modified the decree only to this extent that it held
that 1f the defendant judgment-debtor deposited o
certaln amount of money the immoveable property
should not be sold. It caloulated the amount of money
which the judgment-debtor should deposit in order to

prevent the sale of the immoveable property. We may

also indicate that the annuitants were only to enjoy the
amounts af their annuities for their lives, and the pro-
perty moveable and immoveable which wag charged with

the payment of the said annuities was to go to the



VOL. V.] THE INDIAN LAW REPORTS. 83

PN . Tk warnl o 1929
judgment-debtor to the extent of what remained avail-

alhle after + . : . ans Vitlea THARUR Ja1
able after the payment of the said annuities. Tt o

The receiver appointed by the first court did not@es Smex
furnish any security. He, however, realized certain Mossinur
- . . .. Bris INDAR
debts and the Government securities were also handed  goix.
over to him. Besides, the judgment-debtor paid to
him certain sums of moncy which he was lable to pay .-
to the various annuitants of whom the plaintiff-res-
pondent was one. The receiver has misappropriated
the securities and has also embezzled the sums of
money paid to him by the judgment-debtor as well as
realized by him on account of debis. He has ahs-
conded and no trace of him can now be found.

The question which has now been referred to us is
vegarding the sums paid to the veceiver hy the judgment-

.debtor or realized by him, and the securities that came
into his hands and which he has either embezzled or mis-
appropriated.

As to the sums of money paid to the receiver by the
judgment-debtor or realized by him I am of opinion that

the judgment-debtor must be considered as absolved
from the liability of the payment of the said sum and I
proceed to give my reasons for arriving at this conclusion.
Under order XXI, rule 1 it is provided thas all money
payable under a decree shall be paid as follows namely :—
(@) into the court whose duty it 1s to execute

the decree; or

(b) out of court to the decree-holder; or

(¢) otherwise as the court which made the dzcree
directs.

The rule further provides that where any pay-
‘ment is made under clause (@) of sub-rule 1 notice of
-such payment shall be given to the decree-holder. It
appears to me to be clear from the above provisioms
‘that where a judgment-debtor pays money either into
the court whose duty it is to execute the decree or in
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a manner directed by the court, the payment is con-
sidered to be us good u paynent as one made by the:
judgment-debtor out of court to the decree-holder him-
self. Where the payment is made in accordance with
the directicn of the court it is not necessary to give any
notice of such payment to the decrce-holder. The
judgment-debtor if he makes such payment is absolved
from his liability. To illustrate my weaning I would
take the case where a warrant of attachment of the
property of a judgment-debtor is issued and handed
over for execution to the hailiff of the court under the
pravisicns of erder XXI, rule 30 of the Cods of Civil
Procedure or where a warrant for the arrest of the
judgment-debtor is similarly handed over to the hailiff
for execution under the provisions of order XXI, rule
38 of the Code. The form of the warrant of attach-
ment will be found on No. 8 of Appendix T attached
to the Code of Civil Procedure and the form of the
warrant for arrest in execution will be found on
No. 13 of the same Appendix. Tt will appear from
those two lormg of warrants that the execution is
deemed complete when the amount of money entered
in the warrant is paid by the judgment-debtor to the
bailiff of the conrt. On the payment of the said sum
by the judgment-debtor, the bailiff is to return the:
warrant with a report that it has been carried into
effect. If then the money paid by the judgment-debtor
to the bailiff is embezzled by the latter the judzment-
debtor cunnot be considered to be linble to pay the said
sum a second time. The bailiff of the court is an officer
of the court and the payment to him is in accordance
with the direction of the court entered in the warrant.
The conclusion thercfore to whith I have arrived is
that if the money is paid by the judgment-debtor either
into the hands of the decree-holder or to an officer of
the court in accordance with the directions of the:
court, he must be deemed to be absolved from all
future liability of making another payment.
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Tt is clear {rom the facts stated in the order of __

reference that the court of the Second Additional Dis-
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trict Judge of Lucknow gave to the receiver appointed poz  Foven

in this case directions to realize the money both from the
judgment-debtor and {rom other sources mentioned in
the judgment. If the judgment-debtor therefore
made payments to the receiver his payments will be
considered to have been made to an officer of the court
in accordance with the directions of the court and the
payments so made must be considered to he good so far
as he (the judgment-debtor) is concerned.

As remarked in the order of reference there are
not many cases on the subject. The matter seems o
have come up hefore the Madras Hizh Court in a case
reported in Orr v. Muthia Chetti (1), and in an appeal
from that very decision which will be found reported
in Muthia Chetti v. Orr (2). This was a case in which
a receiver had been appointed at the instance of the
judgment-creditor under section 503 of the Code of
Civil Procedure, 1882, for the purpose of realizing
money due to the judgment-debtor from certain
tenants. The money was collected by ‘the receiver but
was subsequently misappropriated by him. The
question for decision was whether the collection of the
amount by the receiver had discharged the judgment-
debtor from his lability. Mr. Justice MurTUsamr
Avvar held that the receiver though appointed at the
instance of the decrec-holder could not be considezed
to be his agent but must be deemed to be a custodian
of the property on behalf of the parties to the case,
and such being the case if there cecurred a loss from
the default of the receiver, the estate must bear the
loss. In the appellate court the case was heard by a
Bench of two Judges consisting of Mr. Justice
SHEPHARD and Mr. Justice Davies. Mr. Justice
NHEPHARD took the same view ag had been taken by
Mr. Justice MuTTUSAMT AYvaR., Mr. Justice DAVTES

“\IUS AMMAT
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Misra, .

() (1s94) LLR., 17 Mad;, BOL  (2) (1897) LL.R., 90 Msd., 204

7oH.
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however took a different view. His opinion was that
when a judgment-debtor paid the money into court or
otherwise as directed by the court the judgment-debbor
must be considered as having discharged the decretal
debt. He was of opinion that a receiver ought to be
considered as an officer of the court and any payment
made to such officer should be treated as effectual as a
payment made directly into conrt. I am in entire
agreement with the opinion of Mr. Justice Davies and
the analysis of order XXI, rule 1 given in the earlier
portion of this judgment vatisfies me that the view
taken by Mr. Justice DAVIES is correct.

The same conclusion appears to me to be deducible
if we look at the case from another aspect. Reading
rule 1 and rule 2 of order XXT together it would ap-
pear that where a payment is made out of court to a
decree-holder it is necessary that such payment should
be certified to the court in order that the judgment-
debtor may be exonerated from the liability of making,
the payment again. The payment may be certified
cither on the application of the judgment-debtor or
that of ‘the decrec-holder. No such certification is
provided for in the case where the meney is paid into
court or where the money is paid according to the
direction of the court. Where money is paid inte
court under clause (2) of sub-rule (1) or according to
the direction of the court under clause (¢) of sub-rule
(1) the obvious reason for not requiring certification
in these cases is that the payment is considered to be
effective. I would therefore answer the first portion
of the reference in this way that where the judgment-
debtor is proved to have paid money due from hiny
under a decree passed by the court to the receiver ap-
pointed by the court for realizing sums of money and
making payments to the decree-holder, and the receiver
is found subsequently to have mis-appropriated the
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money, the judgment-debtor should be absolved from
his liability and the loss should not fall upon him.
The loss in such a case must fall on the judgment-
creditor to whom it would be open to sue the recsiver
or to take such other remedy as be may be advised to
take but he can nct be allowed to recover the said
money again from the judgment-debtor.

As to ‘the property which is proved to have come
to the hands of the recciver and which be has mis-
appropriated, my answer would similarly ke that if
the property which came into the hands of the receiver
and was to be sold by him for the purpose of making
payments awarded to the different decree-holders, the
loss must be borne rateably by all the decrec-holders
in proportion to the amount of their decrees. The loss
must fall on all the judgment-creditors and not upon
one of them. I am clear in my mind that the Govern-
ment securities which were to go into the hands of the
receiver and which actually did come into his hands but
were subsequently mis-appropriated by him, were
directed by the court to be sold and the sale-proceeds
were to be appropriated in making payments to the
different annuitants including the plaintiff-respondent
in whose favour the decrees had been pas:ed in the
administration suit.

The judgment-debtor for the reason stated above
cannct be made to suffer the loss since the property
which had to come into the hands of the receiver did
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actually reach his hands. My answer to the second

part of the reference therefore is that in such a case
the loss should not fall on the judgment-debtor but
should fall on all the judgment-creditors rateably in
proportion to the amount of their decrees.

With these two answers I would return the record
to the Bench concerned,
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Hasax, A. ¢. J.:—This is a reference {o the Full
Bench for decision of the lollowing question :—

“Where the judgment-debtor is proved to have
paid money, due from him under a
decree passed by the court, to the receiver
appointed by the court for realizing
certain sums of money and making pay-
ments to the decree-holder or decree-
holders, or other money or property 1s
proved to have come to his hands and the
receiver 1s found to have mis-appro-
priated the money and the property, on
whom should the loss fall?  Shonld the
loss fall on the judgment-debter or on
the judgment-creditor?”

The question stated above clearly asswues the fact
that a judgment-debtor has in satisfaction of a decree
and a claim against him paid money or delivered pro-
perty but that he hag done so not directly to the decree-
holder but to a rcceiver appointed by the court. On
that fact it must be held that the act of the judgment-
debtor is accepted as referable only to his liability
under the decree and to the other claim of the same
decree-holder and to no other liability. Tt is admitted
that the judgment-debtor’s discharge of the liahility
under the decrec or the claim would have been com-
plete had he paid the money or delivered the property
to the decree-holder. The controversy therefore
centres round the question as to whether the payment
of money or the delivery of property not to the decree-
holder but to the receiver gives in law the same re-ult
er not. This brings me at once to the consideration
of the circumstances in which and the objecis for
which the receiver was appointed by court in this parti-
cular case. According %o the order of reference the
recelver was appointed by the same court which had
passed the decree and which was seized with a suit for
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the administration of the judgment-deblor’s assets _~ "~
and was appointed for the purpose of realizing debts FXoe Jar
that might be due to the estate of the judgment-debtor vor o STeE
and also to =zell his properties, if necezsary, with direc- Musawnr
tions as to the ultimate destination of the proceeds B DA
and that was to pay the decree-holder in satisfaction
of the decree and also in satisfaction of a future claim Hasan
of annuity. Tf such were the divections and the object  a.c.5
of the ceurt in making the appointment of the receiver
it follows that he had the authority of the court to
receive the judgment-debtor’s money and property in
satisfaction of the decree and the claim of the
annuitants. That the court could in the exercise of
its powers with which it is invested by law prescribe
a mode for satisfaction of the decree by the judgment-
debtor is beyond doubt—[See clause (¢), cub-rule 1 of
rule 1, order XXI, of the Code of Civil Procedure].
In this particular case the mode prescribed was pay-
ment to the receiver. I hold therefore that when the
judgment-debtor paid money to the receiver with the
object of satisfving the decree or the claim against
him and also delivered property to him for the same
object his act in doing so was an aet in accordance
with the directions of the court and therefore valid.
The same conclusion is reached by considering the
effect of the provisions of section 51 of the Ccde of
Jivil Procedure. Those provisions authorize the court
to order execution of the decree :—
(@) by delivery of any property specifically
decreed,
@ . ..o
(c) . . C e
(d) bv appomtmfJP a Trecelver,
(¢) in such other manner as the mature of the
relief granted may require.

In arriving at the result mentioned above T have
not felt much difficulty but my difficulty arises now.
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Rule 1 of order XX1 of the Code of Civil Procedure
says that all money payable under a decree shall be
paid in any of the thrce ways mentioned in clanses
(@), () and (¢) of sub-rule (1) respectively. The rule
does not proceed to state that if money is paid in
accordance with any of the three modes the decree
shall stand satisfied and the judgnient-debtor absolved
of his liability under the decree in its entircty or pro-
portionately as the case may be. But if this is not so
expressed in words can it be said ithat the same is not
intended by necessary implication? T think not. 1In
my opinion that rale must mean two things: {1). The
mode in which a judgment-debtor muict pay money
under a decree and that he shall not pay in any other
mode and (2) that if he has so paid he bas discharg:d
his liability under the decres.

Perhaps the implication 1s clearer in cases where
the court is to certify payment or adjustment of a
decrce and the certificate bas been recorded.  On the
(ircumstances it mush he held that the present cave is
not o case of that nature. The payment or an act
done in accordance with the rule will become wholly
tllusory unless it be held that the rule impliedly
includes all the incidents or concequences strictly
resulting [rom it. When money payable under a
decree is paid by a judgmeni-debtor in accordance
with the direction of the court which made the decree
the act of payment must involve, to save itself from
utter futility, the neces:ary consequence of freedom
of the judgment-debtor from his liability under the
decrce. Tt is a well accepted maxim of interpretation
that an enactment includes all the incidents or con-e-
quences necessarily resulting from it. An illustration
of this maxim will he found in the case of West Indig
Improvement Company v. The Attorney-General of
Jamaica and Fraser (1).  On these grounds my answer

(1) (1894) TR, A.C. 248,
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to the question is the same a3 given hy my learned
| | THAKTR
brother MIsra, J., Ta1 T
Raza, J.:—1I am in entire agreement with the T=Tr
ini 1 ; ny . . ' ice o.
opinion expressed by my learned brother Mr. Justice Mo S

GogaraNn Nara Misra. In my opinion also the ke Dwas
receiver should be considered to be an officer of the Kosz
court and any payments wmade to such cfficer should

be treated as effectual as payments made directly into Deceﬁggg;y 1
court. T see no reason why should the judgment-

debtor suffer when he paid the money into court or out

of the court to the decree-holder or otherwise as direct-

ed by the court. I wculd also answer the question

referred to the Full Bench for decision, in the manner

in which it has been answered by my learned brother

Mr. Justice GoxaraN NaTaH Misgra.

By tmur CouRT :—The answer to the question is

) . 1998
ihat the loss rhould fall en the judgment-creditor. December,
APPELLATE CRIMINAL.
Before Mr. Justice Muhaminad Raza and Mr. Justice
A. G. P. Pullun.
TAULE (APPELLANT) 9. KING-EMPEROR
(COMPLATNANT-RESPONDENT) . * 1909

Eoideitce Act (I of 1872). section 24—Zilladur of a big estate 1o 3.

s a person in authority within the wmeaning of section 24

of the Ividence Act—Confession made to a zilladar of a

big estate by a person residing in a village of that estate,

adwmissibililty of—Confession of guilt to villagers, weight
to be attached to.

Held, that a zilladar serving under a big estate is a per-
wson of great importance in $he villages which belong to that
estate and has great authority over those villagers and is there-
fore a person in authority within the meaning of section 24
of the Evidence Act. Ewmperor v.. Har Piari (1), reljed on.

Where a confession was made to a zilladar of a big estate:
by o resident of one of the villages belonging to that estate

*#Criminal Appeal No. 65 of 1920, against the order of Pandif
Bishambhar Nath Misra, Additional Sessions Judge of Kheri, dated the
Hth of February, 1929, )

(8) (1926) I.L.RR., 45 AllL., 57.



