
this case is concerned, because this is a case of speeico performance 1893 
of a contract, and the case of Flight v. Bolland (1) is applicable, Bibi
On the authority of that case I  am bound to say that this suit 
■will not lie, and I  must dismiss the suit with costs on scale 2 S h a h .

to be paid by the next friend.
Suit dismissed.

Attorneys for the plaintiff: Messrs. Rcmfry and Rose.

Attorneys for the defendant: Messrs. Bannerjee and Chatterjee.

H .  T .  H .
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CRIMINAL REVISION.

Before Mr. Justice Prinsep and Mr. Justice Ghose,

DHANPUT SINGH (2 n d  P a k t t — P E T iT ioinsE ) v. CHATTEEPUT 1893
SIKGH (1st Paety—O p p o s it e  P arty).* January 19.

Criminal Procedure Code (Acf o f 1882), s. 145—Breach of the 'peace—
Police report— Duties o f Magistrate acting under section 145^
Mecord o f  grounds— Notice to parties.

Before instituting proceedings under section 145 of the Code of Criminal 
Procedure, a Magistrate is bound to satisfy himself, on grounds which are 
reasonable, that a breach of the peace is imminent in regard to properties 
of the description specified in that section, and that a dispute likely to 
cause a breach of the peace exists concerning them ; and the grounds stated 
by him must be such as to satisfy a Court of Eevision before which such 
case may be brought by any of the parties concerned.

Where a Magistrate, in consequence of the institution of various cases 
relating to breaches of the peace between the partizans o£ two rival zemin
dars, had directed the police to enquire and report whether there were 
sufficient grounds for proceeding under section 145, Criminal Procedure 
Code, and, having received a report which both suggested the necessity for 
such and set forth substantial reasons in support of the suggestion, made 
such report the foundation for the proceedings which he instituted, it was 
contended, among other things, that the Magistrate had not complied

*  Criminal Eevision No. 501 of 1892, against the order passed by C. J.
S. Faulder, Esq., District Magistrate of Purneah, dated 29th of October 1892, 
reversing the orders of Baboo 3arada Prasad Sarkar, Deputy Magistrate of 
Arrareah, dated 22nd of September and 13th of October 1892.

(1 ) 4 Euss., 298.



1893 'witli tlie provisions of tlie Code in omitting to state the grouncls of Lis 
beiag so satisfied of the imminonoo of a broach of the peaoo.
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D hanput iuasmuoh as the police I'cport contained ahxmdaiit evidDnce
SiMGH likelihood of a laroaeh of the jjeaoo, it was sufflcient, for the purposes

V.

Chattekptjt of notice to the parties, for tho Magistrate to cite it as the ground of liis 
brNQH. proceeding on which he was satisfied that a dispute within the terms of 

sootion 145 existed, and that it would ho open to the parties dnring 
procuodings, if they disputed tho necessity for them, to show before the 
Magistrate that no such dispute existed, or, if so advised, to move tho Court of 
Eevision to sot aside tho proceedings, on tho ground that the Magistrate had 
proceeded on grounds which wore not roasouahle or wliich couhl not he hold 
to he snfBciemt to satisfy Mm that such a dispute existed.

TH331 parties to this proceeding wero zemindars possessed of 
landed property within tho jurisdiction of the Subdivisional 
Magistrate of Arrareah in the district of Purneah. Owing to dis
putes het-ween them regaxding the rights of o-wnership, -which had 
given rise to various cases of breach of the peace which came before 
the Subdivisional Magistrate, he ordered the police to enquire and 
report whether thore was a likelihood of a breach of the peace 
between the parties such aa to necessitate proceedings under section 
145 of the Oriminal Prooedui’o Code. 'Th'o following report was 
submitted by tho Inspector of Police: —■

On. the SOth August 1892, in Court before tho Bench of the Deputy 
Magistrate in your subordinate’s presence, Baboo Chandra Kant, servant of 
Baboo Chatterpnt Singh, stated that estate Purwaha is in my possession; if 
tho servants of Eai Dhanput Singh come to tale possession, then he will 
drive them off; thereafter I received tho parwana annexed to this file for 
making reporf for instituting a case under soction 148, Act X . Thereupon 
I  took the statements of tho Sub-Inspectors of station Arrareah and Metiari 
and head-constable of the station Eanigunj. Prom their statements there 
is a livelihood of rioting and broach of the peace between tho servants of 
Eai Dhanput Singh and Baboo Chatterput Singh as respects the Purwaha 
estate is apparent. And several eases have been instituted between the said 
parties in respect to the said estate, btit even then there does not appear 
any means of stopping the same.

The statement of Mr. 0. Durand has been, taken, and I  enq̂ uired after 
Baboo Keshab Earn Bhatt, Manager of Baboo Chatterput Singh, for taking 
his statement, and I  issued summons too, but ho did not appear. I  have 
been infomed that lie has gone to his own house. This fact was brought 
to the notice of the Deputy Magistrate Bahadur. He verbally ordered that 
I  need not wait for Keshab Earn Bhatt, nor is it neeessai'y to take any 
statements or hold any local enquiry. From the statements of the police



officers, likeliliood of breach of peace is apparont, on that reporl for proceed- iggg
ings under section to be made, here tlie parties will adduce cTidenco of "
their respective possession, therefore I  did not hold any local enquiry. The Singh
statements of tlio police officers and the Manager o£ Etii Dhanput Singh are *>•li TT A "PTT̂
submitted along with this report. From enquiry there appears to be lilceli- gumn
hood of a dispute occmTing in respect to the Purwaha estate between Eai 
Dhanput Singh and Chatterput .Singh, and honco there is likelihood of 
breach of the peace. Hence I jjray through this report that proceedings 
bo instituted under section 145 in respect to the wLole of the Purwaha 
estate between the said parties, and it bo decided by tho Court, so that no 
likelihood of the breach of the peace may occur, and the proceedings be 
taken as soon as possible. Dated the 9thSeptember 1883.

Thereupon tlie Subdivisional Magistrate passed the following 
order, wliioli was issued in the form of a notice to the ropresonta- 
tives of tho parties:—

As it appears from the report of the Police Inspector of this subdivision 
that there have been several disputes between you and Baboo Chatterput 
Singh through his servants in respect to the Purwaha estate whieh lies 
within the local limits of my jurisdiction, from vfliieh there is likelihood of 
breach of the peace being imminent, you are, therefore, ordered to put in 
written statement of your claims, especially as respects the fact of actual 
possession of the subject in dispute referred to above in person or by 
pleader on tho 23rd September of tho current year before this Court at 
Arrareah, Bassuutpore, at 10 a .m ., and if you wish, to apply for process 
against any of your witnesses, such application must be made immediately, 
otherwise no time will be allowed for this parposo on tbe date Used. You 
must Inow this order is very peremptory.

Ohjeotion having been taken to tbs form of the' notice, frosh 
notices 'were issued oil the parties themselves.

An apx)lication was then made to the High Oourt by Eai 
Dlianpnt Singh, questioning the regularity of these proceedings on 
among other grounds that the Magistrate had omitted to reoord a 
proceeding stating the grounds of his belief that a dispute existed 
•which was likely to oocaeion a breach of the peace, and the petition 
asked for the record to be sent for and the proceedings under 
section 145 set aside. A  rule was issu.ed on this application 
which now came on to ho heard.

Sir G. Emm, Mr. W. 0. Bonnerjee, Eaboo Saroda G/iarn Mitter,
Baboo Eara Frosad Chalierjee, and Baboo rromolha Nath Sen, for 
the petitioner.
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1893 Mr. Fliilltps, Btitoo BwarJcci Nath OhakravciHi, and Baboo 
Difjamber Ohatterjee lox the opposite party.

S in g h  following oases were cited duiing the ootixse of the argii-
OitATiEEPtri ments:—

SlWOH.
1h tho maUar of the petition of Kkhorae Mohun Boy (1),

Mohun Majee v. Doolluhh Majce (2), Mmglo v. Biivcja Nai-ain Nag-
(3), In re ICunnncl Nurttin Bhoop, (4), Gobini Ghimclef Moitrnsr, 
Ahdool Say ad {o), Kali Kristo ThaJair v. Qolam All Ohoioilhry (6), 
Teaooita Shcltdar v. Ameer Majaa (7), Ohlioy Chandra Mookeyjee v, 
Mohamad Sabir (8), Uma Charn Santm v. Beni Madhiib B o y  (9).

The judgment of the Higli Court (Pkinsep and G i i o s e , JJ.). 
was as follows

The matter on whioh this rnlo has been granted relates to pro* 
ceedings taken under section 145, Oodo of Oriminal Procedure, by 
the Magistrate of Pnrnoah on notioa givoii to the parties. Wiittea 
statements have been put in, and the oaso was ti'ansferred by the 
order of the District Magistrate, under section 528, from the Snb. 
divisional Magistrate of Arrareah to a Magistrate holding his Coiiri; 
in Pnrneah, the head-quarters of tho district. The trial of the ease 
has not yet commenced. The rule has been granted on two' 
groxinds taken on behalf of B.ai Dhanput Singh, one of the parties- 
to the case ; first, that the Magistrate does not state the grounds of 
hia being satisfied that a dispute likely to cause a breach of the- 
peace exists concerning cortain lands within his jurisdiction in 
setting out the facts, and his belief in them upon wliieh he consi
ders Buoh breadi of the peace as imminent; further, that he does'- 
not set out that such is imminent in regard to any specified pro
perty ; and, secondly, that ho transforred tho ease to the Magistrate- 
sitting at Purneah without notice to the parties so as to give them 
an opportunity of stating their objections to such a transfer.

In regard to the first point, we have heard leariied Counsel foi? 
both parties to those proceedings at considerable length, and have

(1) 19 W .  E, Or,, 10. (Si) 1. L. I l„  6 Cak., 885.
[2] 22 W . B. Or., 81.; (8) L L. E., 7 Gale., 46.
(S) 25 W . U. Or., 74. (7) 1. L. K., 8 Calc., 'M .
(4) I. L. 15,, d Oulc., 6i>0, (8) 1, L, 11., 10 Calc,, 78.

m  1 0 . L . R ., 3B2.
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feeea referred to numerous cases in tlie reports expressing the 1893
opinions of various Benohes in. regai’d to tlie j>roper insfitution of DHiNPni
proceedings under section 145, and similar provisions of the Codes Singh  

of . Criminal Procedure of 1861 and 1872 now repealed. The OnATTEnpuT 
gubstanco o£ the decisions cited to us seems to be that the Magis- 
trate is bound to satisfy himself on grounds ■\vhioh are reasonable 
that a breach of the peace is imminent in regard to properties of 
the description speoiiied by section 145, that a dispute likely to 
cause a breach o f ' the peace exists concerning them, and that the 
grounds stated by him must be such as to satisfy a Court of 
Eevision before which such case may be brought by any of the 
parties concerned.

In the case before us it is objected in the first instance that 
no proceeding was drawn up by the Magistrate as contemplated 
by tho law. We find, however, that there was an order passed 
by the Magistrate which, if not in form, was at least in sub
stance sufficient to comply with the rec[uirements of the law, and 
that on this notice was served in the first instance on the 
agents of the parties now before us, and on their representation, 
on the principals themselves to appear and put in written state
ments such as they have now put in ; we, therefore, thinlc that 
the proceedings are valid in respect to the manner of their institu
tion.

It appears that in oonseq^uence of several cases before him 
relating to various acta amounting to breaches of the peace 
between the partizans of the parties now before us, the Magistrate 
directed the police to enquire whether there were sufficient 
grounds for proceeding under section 145, and that thereupon a 
report was made suggesting that, for the reason stated, such pro
ceedings were necessary. If, therefore, the police report which 
the Magistrate has made the foundation of the 
tuted under section 145 does su£S.ciently set out 
for believing that a dispute likely to induce a bieaoh of the peace 
between the parties now before ua relating, to certain lands exists, 
there me no valid grounds for impugning tho regularity of the 
proceedings under which tlie matters contomplaled by section 145 
are now about to be tried. I ’he report of the polieo officer sets 
out a statement made by the agent of Baboo Ofeatterput Singh that
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1 8 9 8  h e  is prepared to resist aay attempt made b y  Eai Dhanpnt Sin̂ H
DiuHPUT obtain possession of certain lands. A  statement was also taken

SiNSH Ijy the police officer, and forms portion of the report from tte
Chattibpu t  agent of Eai Dhanput Singh, the petitioner before us, -whioh

SiNSH. g]iow3 good reason to suppose that Eai Dhanput Singh was pre
pared to assert his possession of certain lands either held by
Chatterput Singh or claimed by Ohatterpnt Singh as in Hs 
possession. There are also statements of Yarious police officers 
that disputes are going on between the parties relating to lands 
within their respective jurisdictions and, amongst these, we may 
refer to the statement of one police officer who alleges that there 
has already been a breach of the peace and a ease in Court, and 
that in his opinion there is likely to be a repetition of this disturb
ance unless the Magistrate should interpose. For the purposes 
of notice to the parties, we think it sufficient for the Magistrate to 
cite, as the ground of hia proceeding, the police report on which he 
is satisfied that a dispute within the terms of section 145 does 
exist. It is open to the parties if they dispute the necessity for 
such proceedings either within the terms of the last clause of 
section 145 to show before the Magistrate that no such dispute 
exists or has existed or, ii they are so advised, to move the Court 
of Revision that the Magistrate has proceeded on grounds wHch 
are not reasonable or ■which cannot be held to be sufficient to 
satisfy him that such a dispute exists. So far as concerns this 
Court as a Court of Eevision, we think that the proceedings of the 
Magistrate sufficiently fulfil the requirements of the law.

It is nest objected that the proceedings of the Magistrate are 
indefinite so far as describing the particular lands concerning 
which the dispute between the parcies exists. W e observe that, in 
the first instance, the Magistrate specifies this land as estate 
Piirwaha, and that on receipt of the written statement of the 
parties he has narrowed the subject of his enquiry to the pos
session of certain specified properties which, it is admitted before' 
us, all form portions of estate Funvalia. There cannot, in our 
opinion, be any objection to such a proceeding of the Magistrate 
in thus limiting the subject-matter of his enquiry so as to confine 
it only to lands which the written statement of the parties have 
satisfied him were tlfa sole matters in dispute. W e think, there|ore,
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that we should not be justified as a Oourt of Eevision in obstructing i 893 

the course of the proceedings so instituted by the MagistratOj 'Ij'hasi'bt^ 
having the object to maintain the peace and to settle the disputes Sijtsh
between the parties, rival zemindars, in such a manner as, at least O h a t t ’k e p u t

temporarily, to quiet the tenantry of the particular lands. It is 
open to either of the parties, if so advised, to show to the Magis
trate that no dispute likely to induce a breach of the peace exists 
or has existed regarding any of these lands.

The second point on which the rule was granted relates to the 
order of the District Magistrate transferring the proceedings from 
the Subdiyisional Oourt of Arrareah to tliat of the Magistrate at 
Pm’neah without notice to the petitioner. It Las been stated on 
behalf of Ohatterput Singh that the appHoation for transfer was 
made by consent of the agents of Dhanput Singh or, at leasi}, after 
notice to them that such application was about to be made, and 
without any objection. This has been contradicted, and we may 
take it, therefore, that there has been a misunderstanding, or that 
any consent that m.ay have been given tas been given without 
proper authority. However that may bo, we think it unnecessary 
to interfere dircctly with the order passed by the District Magis
trate, because it is still open, to the District Magistrate to reconsider 
his order on any objection made by the petitioner, and we have no 
doubt that on such objection being made the District Magistrate 
will give due consideration, and will thereupon make such orders 
as may be best calculated to ensure an early decision of the matters 
in dispute to the convenience of the parties and in the, interests of 
justice. The law leaves it open to the Magistrate to deal with 
this matter and to direct the trial to be held either at the Purneah 
or the Arrareah Oourt as he may think proper on further consider
ation of the matter as represented by the parties.

For these reasons, we think that the rule should be discharged.

liuh discharged.

H. T. H.
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