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pre-emption the vendee should not be allowed t o , 
defeat the plaintiff's claim by becoming a proprietor 
in the village by acquiring a preferential right to pur­
chase the property after the date o f the institution of 
the suit is sound. I am in entire agreement with 
the view o f S h a h  B i n , J. propounded in that case. 
The case has been so ably put and exhaustively dealt 
by him that I do not think it would serve any useful 
purpose to repeat his arguments.

My answer, therefore, to the reference before us 
is in the negative. A  vendee who at the date o f the 
sale was not a co-sharer should not be allowed to defeat 
the suit by a pre-emptor by acquiring the position of 
a co-sharer during the pendency o f the suit.

B y  t h e  C o u r t  :— The reference is returned to 
the Bench concerned with the judgments delivered 
by the members of the Full Bench.
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Eai Gaya 
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V.,s. 3?aiyaz 
Husain.

Misra, J.

A P P E L L A T E  C IV IL .

Before Mr. Justice Gokamn Nath Misra and Mr. Justice 
Muhammad Baza.

GAYA D IN  (P la in tiff-a p p e lla n t) v . G U R  D IN  and
OTHERS (DependANTS-EESPONDBNTS). ̂  

Mahabmhmani nights, whether capahle of partition— Offer- 
ings from  jajmans, whether immovedhle property—  
Partition of Birt Mahabrdhmani a'inong the heirs—• 
Adverse possession among co-sharers, possibility of.

Under Hindu law the right to receive offerings from 
Jajmans is considered as immoveable property and is, there­
fore capable of passing by inheritance to  the heirs o f the 
person in enjoyment of such rights and is divisible among

■**_Second Civil Appeal No. 343 of 1928, against the decree of Ali Hamid, 
Subordinate Judge of Bara Banki, dated ithe i2ii.d of July, 1928, modifying 
the decree of Pandit Bansi Dhar, Misra, Munsif of Fatelipur at Bara Banki, 
•Hated the 9th of January, 1928, deoreeiog the plaintiff’s claim.

1929 
Fehriiarij, 12.
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m o  the heirs. Sita Ram v. Sheodas (1), Blicmoandin v. Mcmi 
Ram (2), Baddu v. Babu Lai (8), diKting'uished. Badri v. 

 ̂ \  MuUoo (4), Musammat RachlipaU v. Musmvvuit Ghand,resar-
GueDi t̂ Dei (5), Lokya y . Sulli (6), Ghelabhai GavrisJianakar v.

Hargoivan Ramji (7), Girjashmkar Daji Bhat v. Murli D hw  
Narayan Chaudhri (8), Racjghoo Pandc-y v. iva-s-s?/ Parey (-)}, 

Krishna Bhat v. Kapabhat (10),, Balvantm'O v. Pufslwtmn 
Sidlwshvar (11), and uS'w/i’Ji Lai v. Bishaiiibliaf (.12), relied 
upon. Mahcsli Prasad v. Bhamtli (13), Raghubar v.

Ruhniin (14), J3e«i Madho Pragwal v. Hira Lai ( lo ) , 
Eaii), Ghunder v. Ghha.bhu Lai (16), Narayan Lai Gupta v. 
Chulhan Lai Gupta (17), and Mnkarana Ji'attch Sangji Jaf -̂ 
uKlnt Sangji v. Dcssai Kallmi Raiji Llekoomut Raiji (18), 
referred to.

Hd)ld, tliei'efore, that Birt Mahahralumuii is capablo of 
being divided among the meml)era of a joint Hindu, family. 
The division can be conveniently made by allotting parti- 
calar days or periods to the parties according to their share.

Where after the death of a certain person tlie ]-)laintift‘ 
and the defendants became ownei;s of particular aliares :in 
the properties left by him. they became co-sharerti irv tlioKe 
properties and the mere fact that tlie ])laintifi: did not take 
actnal possession of the property as he resided elsewhere wonkl 
not make the possession of tlie otlier co-sliarers adverse. 
Gorea v. Appuham.y (19), Mahipal Singh v. Sarju Prasad 
(20), Jogendranatli Rqi v. Baldeo Da!'> (21), and Mahadco 
Prasad v. Ram Lai (22), relied on.

Messrs. Ram Bharose Lai and Raj Narain SJiuMa, 
for the appellant.

Mr. AH Zahecr, for the respondents.
M isra and Raza, JJ . :-~This is a socond a]3peal 

arising out of a partition suit, which was partially 
decreed by the learned Munsif of Fatehpiir, district

(1) (I860) Jwala Prasad's Knlins's, Appendix i). ] .
(2) (1902) 5 O.C., 226. (3) (1908) 11 O.C„ 212.
(4) (1905) 8 O.C., 339. (5) (1923) 10 O.L„T., 501).
(6) (1920) I.L.E., 43 AIL, 3S. (7) (W20) I.L.U., 86 Bom,, 94.
(8) (1920) LL.E., 45 Bom., 234. , (9) (1883) I.L.B., 10 Calc., 73

(10) (1869) 6 Bom., H.C. 187. (I'l) (1872) 9 Bom., II. Cl., 99,
(12) (191G) I.L.K., 39 All., 196, (L3) (]920 23 0.0 252.

W  18 A.L..T., 679.
(16) (1928) 21 A.L.J., 358. (17) (1911) 15 O.L.T., 376.
(IB) (1873) L.B., 1 LA., 34. HQ) (,]9i2) A.o 230
f20) (1925) 3 O.W.N., 100, (9,1) (1907) I.L.E., 35 Calc., 061.

(22) (1925) a O.W.l^., 186.
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Bara Banki, but has been totally dismissed by the 1929 

learned Subordinate Judge o f Bara Banki. Gat-\ Din
The facts o f the case are that the parties to this httr̂ bin. 

suit are descendants of one Sahib Din as will appear 
from the following pedigree :■—

SAHIB DIM.
M'isra

Q-anga Dia (doad).

Ĵ jodliya Prasad
(predeceased .-----—------
Ms father),

(died issuoless).

Bhichchuk.

Eaghubar. Sheo Dayal. 

Gaya Din, plainiiff

Earn Bataa 
(defendant No. 2).

G-ur Dia (defendant No. 1.)

Bliyam Sunder 
(defendant 
, 1̂ 0.9).

Maiiabir 
(defendant 

No. 8).

Sitla Prasad 
(defendant 
No. 7).

MadLo 
(defendant 

No. 6).

Ram Anand 
(defendant No. 5).

CJxedda Lai 
(defendant No. 4).

Earn Ghulain 
(defendant Nc, 3)

They constituted a joint fam ily and the plaintiff 
Gaya Din, who is the son of Sheo Dayal in Bhichchuk’s 
branch, claims by partition a half share in the pro­
perties in suit against the defendants, who are des­
cended from Eaghubar, brother of Sheo Dayal in the 
same branch.

The properties sought to be partitioned are 
detailed below :—

(1) the grove standing on plot No. 518, situate
in village Barethi, district Bara Banki;

(2) the grove standing on plot No. 632, situate
in village Tanda, district Bara Banki;

(3) the grove standing on plo't No. 499, situate
in the same village Tanda:

3 o h .

dfii
JI.



(4) the miiafi plots Nos. 140, 384, 908, also 
Gaya Din Situate in village Tanda;
G toW  (5 ) the house standing on plots Nos. 117 and

118, also situate in village Tanda;
Mitra and̂  (Q) the aliata (compound), which is now a

“  'phulwari (orchard), also situate in vil­
lage Tanda; and

(7) the Birt Mahabrahmani relating to vil­
lages Tanda and Mohammadpur and 
exercisable for the full month of Katik, 
the latter lialves of the months of Phagun 
and A saarli and the first half of the 
month of Sawan.

The case fcr the plaintiffs shortly stated was that 
the descendants o f Sahib Din never separated from each 
other and that the properties mentioned above were 
their joint family properties, and therefore liable to 
partition. The share claimed by the plaintiff im stated 
above was a moiety in the said properties.

The suit was mainly contested by defendant No. 1, 
Gur Din, whose contention was that Ganga Din and 
BMchchuk, the sons of Sahib Din, had separated from  
each ether, that properties Nos. 1, 2, 3 and 5 belonged 
exclusively to his father Raghubar and that proper­
ties Nos. 4 and 6 belonged to Ganga Din and after his 
death had come exclusively in the possession of his 
father, and that therefore the plaintiffs were not enti­
tled to any share in these properties. Regarding pro­
perty No. 7 it was contended that it could not be 
partitioned in law because it consisted merely o f such 
fee as the jajmans (clients) gave at the time o f the 
funeral ceremonies performed on the occasion o f 
deaths in their families. There were other contentions 
raised in the case, but it is not necessary to mention 
them for the purpose of this appeal.
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The learned Munsif o f Patelipur, who tried the suit, 
we should like to state with great care and attention, haya hm 
found that property No. 1 was the ancestral property Gtjb i)m.
o f  the parties, having been recorded at the time of the 
first regular settlement in the name o f  Bhichchuk; ^
that Ganga Din and Bhichchuk had separated from Ro.̂ a, jj. 
'each other; that Ganga Din was the owner of the 
properties Nos. 4, 5 and 6 and that property No. 2 
was acquired by Eaghubar, father o f the defendant, 
out o f the income of Birt Mahabrahmani and was, 
therefore, the joint property of the family. Regard­
ing property No. 7 which, as stated above, was the 
Birt Mahahrahmani he found that as the parties were 
Mahabrahmans it belonged to them and their family 
from times immemorial, and was liable to be parti­
tioned amongst them. As to property No. 3 he found 
that it never belonged to the parties’ vfamily, nor could 
it be considered to belong to i t  eveii now. The result 
was that he decreed the plaintiffs suit for partition 
in respect o f all the properties in suit except property 
No. 3.

The defendants appealed to the learned Subordi­
nate Judge o f Bara Banki and he agreed with the 
finding o f the learned Munsif relating to property 
No. 1 but disagreed with regard to other items of 
property in respect of which the suit had been decreed 
hy the learned Munsif. Regarding properties Nos. 4 
and 5 he came to the conclusion that they were pro­
perties of Ganga B in and although ,Sheo Dayal, father 
o f the plaintiff, was an heir to Ganga Din, yet because 
he and the plaintiff had gone away to Sikandrabad 
(Deccan) they had never been in possession of the said 
properties and the plaintiff's claim in regard thereto 
could not be maintained. As to item No. 6 he further 
found that it was an ahata or compound, which Raghu- 
har, the father of the defendants, had purchased at an
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1929 auction- sale^aird it  was consequently bis own property. 
Gaŷ /diT" As to item No. 2 lie-"cook, the'saiiic view that because it 
gtje BiV. had been acquired • by Ragliubar, father of the defen­

dants, it was also -his exclusive property, and could not 
be considered to be the 'jo in t'fam ily  property. The 

Êaza> 7j. view which he took regarding tlie income o f Maha- 
hrahmani dues was' that it was the personal property 
of Mahabrahmaii to whom it was offered. Lastly, he 
held regarding property No. 7 that it was not such 
as could be partitioiled in law. The result was that 
except item No. 1 he accep.ted the appeal and dismissed 
the plaintiff’ s claim' in regard to all tlie items in suit'.

The plaintiff-appellant lias now appealed to this 
Court and, in second appeal it is contended by the 
learned Advocate on his behalf—

firstly that regarding properties Nos. 4 and & 
which had been found to be the proper­
ties of :Giinga Din it wa-s admitted that 
they passed by inheritance in equal shares 
to Raghubar, the ancestor o f the de-

■ feridants’and Sheo Dayal, father o f the 
plaintiff,' and'the mere fact that Eagliu- 
bar alone was in possession o f the said 

' properties would not make him exclusive 
bwner thereof;'

secondly that regarding items Nos. 2 and 6 
it haying, been found by the 
courts below that they were built or 
acquired out o f the Mah'abrahmani in­
come which was admittedly the joint 
family income o f  'the parties, the said 
ijsroperties must also be deemed to be the 
properties belonging to the joint famil^r' 
^nd?' therefore, liable to partition;

36 . 'tUClvNOW SERIES..  ̂ [VOL. V .
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thirdly that the BiH MctJialmJiMni ought to rm
be trecated as property capable o f jDarti- Gaya Din
tioB among the members of the family qto'din, 
belonging to the parties,

The case waa argued at. great-length and we have 
•taken time to consider our j.udgment. - W e non/V pro- 
iceed to give our findings ' regarding.. each of these 
points. ■' ■■

First point.— As regards the first point it appears 
to us that the learned Subordinate Judge has taken 
■an erroneous view. It  is admitted by the parties that 
properties Nos. 4 and 5 belonged to Ganga D in and 
that after his death they passed by inheritance in 
equal shares to Eaghubar and Sheo Da-yal. H alf the 
property would, therefore, go • to' Eaghubar and his 
■descendants and the other half would'go to Sheo Dayal 
-and his son the plaintiff. This means that Eaghubar 
and Sheo Dayal became eo-sharel’s' in these properties 
and the mere fact, that Sheo Dayal, father of the 
plaintiff, oi' that the plaintiff hiinself did not take 
actual possession o f the property, since they were 
absent from the village and resided in Sikandrabad, 
would not make the possession o f the other co-sharer 
named Eaghubar adverse. This has been held in a 
large number of cases both by tlieir Lordships of the 
Privy Council as well as by this Court and other High 
Courts. W e would only refer to a few decisions on 
the point, because in our opinion the rule is so settled 
that it is not necessary for us to quote many authori­
ties in support of the proposition or to discuss it in 
detail. W e would mention. Corea s .  Afpuham y  
(1 ); JogendranatK Red v. Bdldeo Das (2); Mcthipal 
Singh Y. Sctrju P'rasad (S)'aiid'Mahaded Prasad y.
■Ram Lai (4).

n r a 912) A.c.,' 230, ' .(21 noo?) I.L.B.’, m Calc., 961.
{3) (1925) 3 O.W.K., 100. (4) (19125) 3 O.W.K., 186,



niisra and
Raza, J,T.

We, therefore,- lioid that tlie plaintiff-appellant 
Gaya uin j[g entitled to a decree for a lialf sliare in properties
auK jDra. Nos. 4 and 5.

beco7id poi7it.— Tlm second point relates to items 
Nos. 2 and 6. Item No. 2 is a grove situate in vil­
lage Tanda and item No. 6 is an ahaia (compound) in 
which now stands a phulwari (orchard). It  was 
admitted by the parties before us that these items were 
acquired by Raghubar, father of defendant-respon­
dent No. 1, out o f the income of the joint family con­
sisting of Mahahrahmani dues. It was admitted by 
the parties that the Birt MahabrahMani was their 
ancestral property since they are Mahabrahmans and 
that the income derived therefrom went to support
the entire family. Under these circumstances it ap­
pears to us to be clear that the properties Nos. 2 and 6, 
which were either acquired or built out o f  joint funds 
should also constitute joint family property. W e are 
unable to treat the Mahabrahmani income as the exclu­
sive property o f Raghubar, father o f the defendants. 
We, therefore, cannot accept the finding of the learned' 
Subordinate Judge on this point and must hold that 
properties No’s. 2 and 6 also constitute joint family 
property and the plaintiff appellant is entitled to a 
half share therein.

Third point.— The next point that was argued 
before us was that Birt Mahabrahmani was ^property’ * 
capable o f partition among the members o f the family, 
to which the said birt appertained. This was the 
position taken up by the learned Advoca,'te for the 
plaintiff-appellant, whereas the argument o f the 
learned Counsel for the defendants-respondents was 
to the effect that the birt could not be considered as 

property since it was at the option of jdjmani^ 
{clients) to give or not to the defendants offerings on

LUCKNOW SERIES. [vOL. 'V-



1929

liazn, JJ

the occasion of funeral ceremonies occurring in their 
family.

The learned Advocate for the appellant relied 
upon the following rulings ;— T/tr^e cases decided by 
the late Court o f the Judicial Comnissionei' of Oudh : Mî ra and 
Badri v. Mulloo (1), decided by Messrs. R y v e s  and 
W e l l s  ; Raghubar v. Musammat Rukmin (2), decided 
by Pandit K a n h a iy a  L a l  and Musammat Rachh'pali 
V . Musammat Chandresar Dei (3), d.ecided by Saiyed 
W a z ir  H a s a n , (now Mr. Justice W a z ir  H a s a n ) and 
Mr. N e a v e , a .  J. C ; three cases decided by the Allah­
abad High C o u rt : Beni Madho Pragwal v. Hira
Lal (4), decided by P ig &ot (now Sir T heod or e  P ig g o t) 
and K a n h a iy a  L a l , J J .; Ram Chander v, Chhahbu 
Lal (5), decided by R y v e s  and D a n ie l s , JJ ., and 
Lokya v. Sulli (6), decided, by T u d b a l l  and K a n h a iy a  
L a l , J J . ; one case decided by the Calcutta High C ou rt :
'Narayan Lal Gu'pta v. Chulhan Lal G ufta  (7), decided  
by M ookerjee  and C a r n d u f e , J J ., an d  two cases 
decided by the Bombay High Court : Ghelabhai
Gaurishanhar v. Hargowan Ramji (8 ), decided by  
C h a n d r a VARKAR and H a y w a r d , JJ., and Girjashan- 
kar D aji Bhat v. Murli Dhar Narayan Chaudhri (9 ), 
decided by S ir  N o r m a n  M a c l e o d , K t., C .J., and  
F a w c e t t , J.

The learned Counsel for the defendants-respon- 
dents relied upon the following rulings :— Seeta Ram 
V . Sheodas reported in Jwala Prasad’ s Rulings A p­
pendix, page 1 , decided by C a m p b e l l , J .C .; Bhagwan 
Din V. Mani Ram  (10), decided by M r . M a c l e o d ,
0 . 3 .C .] Baddu v. Babu Lal (11), decided by Messrs,

(1) H905) 8 O.C., 339. (2) (1917) 20 0,C., 265.
(8) amS) 10 O.L.J., 595. (4) (19^0) 18 A.LJ., 679.
(5) nn23) 21 A.L.J., 358 : s. c. I.L.R.. 45 All., 445.
(6> I.L.R., 4S All , (7) (Wll) 15 C.L.J.. 376.
(8) fl911) I.L.R., 36 Bom., 94* (9) (1920) I.L.R., 45 Bom., 284.

(10) (1903) 5 O.C., 225. (11) (1908) U  O.C.. 212.
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1929 E v a n s  and G e e e v e n  and Muhesk Prasad y . Bhavath 
~GA” 5 i r ( l ) ,  decided by Mr. L in d s a y  (now Sir B. L i n d s a y ) .

Guerin. We first proceed 'to discuss the authorities quoted 
on behalf of the respondents.

and I h  Seeta Ram v. Sheodas (2), it was held by Mr. 
jj. the Judicial Commissioner, that no one

was entitled to a monopoly to inaikc certain collections 
or from certain cjassos, and that the jnjmans who paid 
tlie fee were perfectly free to employ whom they liked. 
There is no doubt as to the correctness of this pro|)osi- 
tion. Nobody can compel a particular person to make 
offerings on a particular occasion to him and him alone. 
The matter must be left to the pleasure of the person 
making the offerings. This does not, however, toucli 
the point, since what we have to decide is whether the 
right to receive such offerings can be considered as 
‘ 'property'’ or not. We do not a-gr;ee with the argu­
ment advanced by the learned Counsel for the res­
pondents tliat since it is optional witli the jajmans to 
pay the fee, it should not be considered to be any 
valuable right whatsoever. The right n\n,y not be 
capable of being enforced against strangers against 
their will, but there can be no doubt tliat so f[ir fis the 
members of a particular family awe conceTnod 'the 
right to receive such offerings must be a right and a 
very valuable one. Indeed it is witlun our experience 
that in pursuance of the exercise of such a right a, large 
income is made by families whose profession is to deal 
with jajmans (clients).

In Bhagwm Din v. Mani Ram (3), the point to 
be decided in the case was whether in a case, where a 
third person had made a voluntary offering to one o f 

' the parties, it was not open to the "other party to claim 
a sliare in , it unless an agreement tliat efect. between

S  n?nS! f  .Twala PraBad’H Itnl.(3) (190..) O.C., 225. ings, Appandix, p. 1.



the parties .had been established. The view o f law
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taken in that case was to the effect that no suit would CiAYA, Din  

lie by one Mahabmhman against another for recovery gxjr în. 
of the whole or a portion of such offerings unless on 
the basis o f an agreement between the parties. ' W e

T 1 Misra a.‘/d
are not called upon to discuss the accuracy or other- jj. 
wise of this proposition. It is enough for us to ob­
serve, that when the right to receive Mahabrahmani 
dues is enjoyed by a Maliabroilman and after his 
death if  the right devo lvesin  case such right is held 
to be capable of devolving, upon his sons, there would 
be impliedly an agreement between them to participate 
in that right in equal shares. The point decided in 
this case does not, therefore, touch the point, which 
is actually before us for decision,

In  Baddu v. Bahu Lai (1), the point decided was 
that a contract amongst Mahabrahmans with respect 
|o the distribution of alms to be received in the future 
by exercise o f voluntary charge is not enforcible 
against the heirs or representatives o f the parties to 
the agreement. I f  the right to receive alms be consi­
dered to be included within the definition of the word 
“ property”  the view taken in this case would be open 
to grave doubt.

■ It  would thus appear that except the last case the 
other two cases referred to by the learned Advocate 
for the defendants-respondents do not touch the 
point. As to the third, case though the question for 
decision now before us wa.s not directly in question in 

that case, yet the view o f law propounded in that ca' ê 
Avould certainly support the contenticn raised by the 
learned Counsel for the defendants. ■

In  Maliesli Prasad v. Bha.rath .and others (2), it 
was held by-Mr. L i n d s a y , J. that no oontract for 
the division o f money or other articles received by

(1) (1908) 11 O.C., 212, ’■ (2) (1003) 252. *.... .



Mahahmlmans in the way o f charity could be enforced 
Gaya Din- except as between the immediate parties to the agre-3- 
t o  t)Df. ment. He followed the case quoted above namely 

Baddu V. Bobu Lai (1).
Misra and ’We h q w  tum  to discuss the rulings relied upon by
Nam, jj. learned Advocate for the plaintiff-appellant.

In Badri v. Mulloo (2), it was held that the right 
to receive offerings as mahs (gardeners) attached to a 
particular temple situate in the city of Lucknow was 
a right of property and a suit for declaration and 
perpetual injunction with respect thereto would lie 
in a civil court. This case no doubt supports the 
view urged by the learned Advocate for the plaintiff- 
appellant.

In Uaghubar v. Musammat Ruhnin  (3), the view 
taken was to the effect that an arrangement among 
Mahabrakmans of the place regulating the terms in 
which they should act or the method in which the 
offerings should be collected or divided and which does 
not control gt restrict the discretion o f the persons, 
to whom the services are to be rendered or by whom the 
offerings or gifts are to be made, is valid and binding 
between the parties to that agreement.

In  Rachhpali v. Chandresar Dei (4), the ' ‘chauMs 
at Ajudhya”  were the subject matter c f  partition. 
These chauMs are well understood spots on the banks 
of the river Sarju, where one or the other member o f  
the family of pandas sits, receives his clients, and 
helps them in the observance of their religious cere­
monies connected with the river such as bathing, 
offering flowers, etc. for which services remuneration 
is usually paid by the clients, who choose to avail 
themselves of those services. It was held that such a 
right constituted property in law and a suit for a share

(1) (1908) 11 0.0., 212. ' (2) (lf)05) 8 OC., 339.
(3) (1917) 20 O.C., 265, (4) (1923) 10 O.L.J., 595 ,
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in the business resulting in such gams was m aintain-___ ;. 1___
able. This case also supports the view urged before 
us by the learned Advocate for the appellant to a great 
extent.

In Beni Madho Pragiual v. Him Lai (1) it was 
held that the rights of a Pragwal who used a parti- 
cular kind of flag to attract the notice of pilgrims, 
who wanted to find him out, could devolve by a right 
of inheritance to his widow and if any other person 
put up a flag similar to the one used by him so as to 
mislead the pilgrims into the belief that he was the 
representative of the Pragwal, an action could be 
maintained by the widow to prevent such persons from 
using the flag since his action in doing so was unlaw­
ful. It was observed in that case by P i g g o t ,  J., 
that in such a case the question to be determined was 
whether the plaintiff had or had not a right to carry 
on certain business in or about a particular locality 
and if any stranger interfered with such exercises of 
the right, it was to be considered as an unlawful inter­
ference with the conduct o f that business. It would 
thus appear that in the opinion of their Lordships the 
right to carry on the business as a Pragwal in a ])nrti- 
cular locality was a right which could be enforced in 
the court of law.

In Ram Chander v. Chhabhu Lai (2) it was held 
that where the Birt Jajmani consisted of offerings 
given to a Pragwal by pilgrims when they came to 
bathe in the Ganges the division of the hirt could not 
be carried out by allotting clients to one party or the 
other, but only by the division of the books in which 
pilgrims entered their names. We are unable to 
follow this ruling. I f  Birt Jajmani is divisible the 
division can take place by allotting clients or allotting 
localities. The division so made, it is obvious, would

(1) (1920) 18 A.LJ., 679. (3) (1923) I.Tj.B., 45 All., USi
9. c . 21 A.LJ., 858.
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1929 not be any ground for the person in whose share a 
particular jajman (client) had fallen to compel that 
jajman to make offerings to him. The effect of such 
an allotment would only be that i|-‘ offerings were w il­
lingly made' by such jajrnsns they would go to one 

fozl jj'! member of the family in preference to another.
In 'Lohya v. Sulli (1) it was held thut the rights 

known Si?, Birt Jajmani a.r('̂  heritable. The head-note 
says that they are also tt-ansferable, but the judgment 
itself does not go to that extent. This case is no 
doubt in favour of the contention ])ut forward by the 
plaintiff appellant.

In Na/myan Lai Gupta y . CUhuUum Lai Gupia (2) 
it was held by. their Lord si lips o f the Calcutiia, High 
Court that although prhna jade when a gift is made 
to a priest by a pilgrim the money belongs to liirn in 
his- personal capacity, yet members of the family may 
agree amongst themselves that whoever a:mongst, them 
paay earn anything by officiating as a priest, the in- 
eome is to be brought into a common fund and di vided 
in- certain proportions amongst them. This was also 
a: suit for partition and the parties to the ease were 
members of a family o f G-ayawaLs. The partition of 
B in  Jajmani was allowed by allotting books to the 
different members of the family, which indicated that 
the 'persons to whom-such books W(‘,re allotted could 
approach the clients whose names were entered there­
in. It was indicated by their Lordships that where 
puch a property was saleable and did not admit of . a 
physical-division partition could be effected by dee- 
laring that the enjoyment of the property was to be 
in turns as in a ease of right to worship. . It was also 
observed in that case that no court should be inclined, 
to accede to the contention that the property was in-' 
divisible or ■ impartible unless it could bs \shGWE" that

a) (1920) I.L.E., '43 All.,'35. (2) (1011) IS Calc. L.J., 376.



.tKe division thereof would be against public right or 
policy or would tend to impair some paramount right gaya ortt 
existing in a stranger to the co-tenancy or would out- GTm biî . 
rage the public sense of propriety, decency and good 
morals. We need not state that the partition of Birt . , -;,
Mahcibrahnani cannot in any case be considered to be "nnm. jj. 
against the public right or policy or against the good 
sense of propriety, decency and good morals.

In Glielahhai Gavrishankar v. Hargowan Ramji
(1), it was held that under Hindu law the office o f the 
hereditary priest (Yajman vritti) was a nibanclha and 
ranked among the hereditary rights of the immovable 
property. The argument advanced b̂  ̂ the learned 
Advocate for the plaintiff-appellant was that Birt 
Mahabrahmani was also similarly to be considered as 
immovable property under the Hindu Law and there­
fore capable of inheritance and partition by the des­
cendants of a particular Hindu in enjoyment thereof.

In Girjashmikar D aji Bhat v. Murlidhar Nara- 
yan Chaudhan (2) it was again held that an hereditary 
office of a priest was in the nature of immovable pro­
perty and a plaintiff would ordinarily be entitled to 
an injunction restraining the defendants from inter­
fering with that immovable property. The case 
quoted above, namely I. L . R ., 36 Bom., 94 was relied 
upon.

It would appear from the two ruling-s of the Boai- 
bay High Court quoted above that a Jajmani Birt 
(right to receive offerings) is considered in Hindu law 
as immovable property and if this is the case, it would 
clearly be Heritable and partible. W e do not enter 
into the vexed question whether such a right is transfer­
able or not. It  is not necessary for ns to do so in the 
present case. The point which we have to decide is.

(1) (WYl) i.L.R., -36 'Bom., ' (2) (1920) LI/.:E., 45 fiom., 234.'
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1929 whether this right can be considered to be included 
gata Bin within the definition of the word ' ‘property”’ as im- 
eimbiN. derbtood in Hindu law.

In Ragghoo Pandey v. Kassy Parey  (1) M it t k r  
 ̂ and T o t t e n h a m , JJ., held that a rieht to officiate asMista and ’ . °

Jipjzfl, JJ. a priest at funeral ceremonies of Hindus was in the 
nature of immovable property. Two previous deci­
sions of the Bombay H igh Court Krishna Bhat v. 
Kapabhat (2) and Balvantrav v. Purshotam Sidhesh- 
var (3) were relied upon by their Lordships in support 
of the decision. The texts of the Hindu law appear!n.c  ̂
upon this question, it was observed by their Lord­
ships, are all collected in these two judgments of the 
Bombay High Court. A  decision of their Lordships 
of the Privy Council reported in Maharana Fatteh 
Sangji Jaswant Sangji v. Dessai Kallian Raiji 
Hehoomut Raiji (4) was also relied upon where their 
Lordships had held that an hereditary right to reccive 
certain payments payable by an Inamdar out of rents 
of a village was to be considered as an interest in the 
immovable property.

In Sukh Lai v. Bisliambhar (6) their Lordships 
of the Allahabad High Court consisting of R tcharBvS, 
C, J., and B a n e r ji, J., approved of th« ruling of the 
Calcutta High Court reported in Ragghob Pandey v. 
Kassy Parey (6) and held that Mahahrahmani dues 
could be considered as property capable of being trans­
ferred and that a mortgage o f the same was perinis- 
f îble. W e do not see, as stated above, the necessity 
to decide the question of transferability o f such rights, 
since it is not at all necessary to do so for our purposes, 
It is sufficient for us to decide that the right is con­
sidered by the Hindu law as immovable property and 
if so it would be clearly heritable and partible..

(1) (1883) I.L.E., 10 GhU . 73. (2) (1869) 6 Bom., H.O., V4t
(3) Q872) 9 Bom., H.G., 99. ' (4) (1873) L.R., 1 LA., 34,
(5) (1916) r.L.R., 89 All , 196. (6) (1888) I.L.R., 10 Calc., 73



1929In Elberling’s Treatise on inheritance, section 
206, page 96, the rule is quoted as follows :—

“ The right of performing the religions cere- 
monies of certain classes o f people as 
Poorohit, is by custom considered analo- Misra and 

gous 'to real property'. Tlie anciestnal 
priest, that is, he who has been honoured 
by former generations with the employ­
ment o f officiating priest, and the priest 
appointed by the party himself, cannot be 
discarded without good and sufficient 
cause; but there is no legal authority for 
establishing the right of the heirs to offi­
ciate the male heir o f an hereditary 
Poorohit ia however by custom considered 
entitled thereto, but not the heirs of an ap­
pointed priest. A  female cannot succeed 
to such right and perform the ceremonies 
by a substitute, because she can appoint a 
substitute only for tuorldly affairs, not for 
solemn acts for the performance of which 
she herself is disqualified. Several male 
heirs share the fees according to their res­
pective portions, and if they have divided 
the jajmans among them, each one will 
take the fees from his respective jajmans.'^

On a review of the authorities quoted above we 
have come 'to the conclusion that under Hindu law the 
right to receive offerings from jajmans is consider­
ed as immovable property and, therefore, capable of 
passing by inheritance to the heirs of the person in en­
joyment o f  such rights and is, therefore, divisible 
among the heirs.

We would, therefore, declare that property No. 7 
which consists of Birt Mahahrahmani should also be 
declared as capable of being divided among the parties
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1929 , to this case and the plaintiff should be aUowcd a hrilf
Gaya Din therein. ■ This division can be conveniently
Gtni*piN. made by allotting particular days or periods to the 

parties according to their shares.
Misra and The result is that the plaintiff will be entitiod

‘ to a decree in respect of the properties Nos. 1, 2, 4, 5,
6 and 7. There is no dispute regarding property 
No. 3 in respect, of which the plaintiff’ s_ claim has 
been dismissed by the two courts beloW.

Another point was raised on behalf o f  the defen- 
dants-respondents in the cross-objections. It was to 
the effect that the suit brought by the plaintiff-appel­
lant for partition should be dismissed since he ha,d not 
brought into hotch-pot the property acquired by him 
and his father at Sikandrabad (Deccan). The defen­
dants, however, did not file-any list showing such pro­
perties and the objection raised by them is under the 
circumstances a futile one.

We, therefore, allow the appeal, set aside the 
decree of the Subordinate Judge, and restore the 
decree passed by the learned Munsif with costs in this 
and the courts below. The cross-objections filed by 
the defendants-respondents will also stand dismissed 
with costs.

' . Appeal allowed.


