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NATIONAL BANK OF UPPER IN D IA , L IM IT E D  (in  p ,  a.
l i q u i d a t i o n )  V. BxiNSIDHAE a n d  a n o t h e r .  1929
[On Appeal from the Chief Court at liucknow.] October, 24.

Promissory Note— Limitation— ConsideraUon— Discharge of 
debt of third person— Promise by third person to pay—
Payment of Interest by third person-—Alleg-ed verbal 
agreement— Indian Evidence Act (I of 1872) section 92—
Negotiable Instruments Act (XXVI  of 1881) section 28—
Indian Limitation Act (IX of 1908), ‘̂ edtion 20.
B. N. having an unauthorized loan from the appellant 

bank, of which he was a director, and wishing that it should 
cease to appear in the books, persuaded the first respondent 
to sign a promissory note for Es. 20,000 dated the 22nd of 
December, 1917, in favour of the bank; B. N  promised that he 
would himself pay the principal and interest. The note was 
credited by the Bank to B. N. the first respondent receiving 
no part of the money. On the 23rd of December, 1918., B. N . 
paid to the bank a sum out of which the bank allocated 
Es. 908 to the payment of the interest due upon the note. 
B. N. ’ had notice of that allocation and adopted 
,it in his own books. On the 9th of August, 1921, the appellant 
bank sued the first respondent upon the note.

Held (i) that the first respondent was liable upon the 
note. The giving of credit by the bank to B. N. 
was consideration; oral evidence of an agreement by thei 
bank that the first respondent should not be liable was in
admissible by section 92 of the Indian Evidence Act ; and the 
exception in section 20 of the Negotiable Instruments Act 
did not apply as the first respondent had not acted as B. N .’s- 
agent in signing the note.

P resen t : Lord A tk in , Sir John W a l u s ,  Sir G eoegb L ow ndes and 
Sir Binod M itte e .

I m .



1929 (e’O that under Bection 20 of the Indian Liruitation
N’ATioKAr. the payment on the 28rcl of December, 1918, prevented
Bank o f  the suit from being barred; having regard to the allocat’ on

of 908, that sum had been paid as interest, and it
«. had been paid by £ . N. as agent for the first respondent. 

B a n s id h a r , _
Brii'thhaw v. Widdrington (1), and In re Lacey ('i),

discussed.
Decree of the Chief Court reversed.
Appeal (No. 115 of 1928) from, a decree of the 

Chief Court at Lucknow (18th November, 1925) 
affirming' a dccree of the Subordinate Judge, Luck
now.

On the 9th of August, 1921, the appellant bank 
sued tbo Tesp)^ndents upon a prom;issory note for 
Esv 20,000, dated the 17th of December, 1917, signed 
by the first respondent and payable to the appellant 
bank; by their plaint they alleged payments, includ
ing a payment of Rs. 908, in respect of interest on 
the 23rd of December, 1918, as extending the period 
of limitation. The first 3’espondent by his 'written 
statem.ent pleaded that there was no consideration 
for tile note, and that it had been verbally agreed by 
Bishambhar and tlie bank that he was not to be liable 
upon it; he also denied that there had been any pay
ment of interest which under section 20 c'f the Indian 
Limitation Act extended the period of limitation, 
and tliat accordingly the suit was barred.

• The Subordinate Judge held that the suit was 
barred by limitation.

Upon appeal to the Chief Court the decree dis
missing the suit was affirmed. The facts of the 
case and the grounds of the judgment appealed 
from appear from the judgment of the Judicial Com
mittee.

(I) (1902) 2 Ch., 4S0. (2) (lg07) 1 Ch., 880.
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July 2, 4, 5. DeGruyther, K. G.' and Parikh, 
for the appellants. The giving of credit to national 
Bishambhar was good consideration for the note. î tppprIndia, 
The first respondent signed it as principal; he was 
not agent for Bishambhar to do so, consequently bansidhab. 
section 20 of the Negotiable Instruments Act has no 
bearing on the case. Under section 20 c f the Limi
tation Act the payment in December, 1918, caused 
a fresh period of limitation to run from the dates 
o f payment. A  sum was appropriated by the bank 
with Bishambhar’s approval to the payment of 
interest on the note; that sum was paid ‘ ‘as interest”  
for the purposes of section 20. Upon the facts 
Bishambhar was impliedly the authorized agent of 
the first respondent to pay the interest. Further, as 
between himself and the first respondent he was under 
a duty to pay, and he was consequently “ the person 
liable to pay”  within section 20: Bradshaw v. Wid- 
drington (1), In re Lacey (2), Hasluck v. Ashbury 
<3), dissenting judgment of S tro n g , J. in Lewin v.
Wilson (4), the decision in which was reversed by 
the Privy Council (5). Brajendra Krishna Roy 
Choudhury v. Hindustan Cooferative Tradiing 

.Society (6), does not conflict with that view, as the 
decision was based upon there being in that case two 
separate debts, one by the principal debtor and one 
hy his guarantor.

Dube, for the respondents. As the period of 
limitation prima facie had expired the burden was 
on the plaintiffs to prove under section 20 that within 
the period a sum had been paid ‘ ‘as interest”  by the 
person liable to pay or by his authorized agent; on 
payment was made as interest; a subsequent appro-

(1) [1902] 2 Ch. 430. (2) [1907] 1 Ch. 330.

(5) (1886) 11 App. Gas. 639. ■ 656.
(6) (1917) JX .R ,, Cal. 97R, 994.,



p. 0.

195U priation, even if proved does not satisfy the words 
National section 20. Upon tlie constriiction of section 20 

UppsriKDiA, ‘ 'the person liable to pay”  must be the person under 
a legal obligation to pay, and Bishambliar was not. 

bâ sidhab. English cases, decided on different Acts, do not 
apply. But if they do, Bishambhar was a “ stranger”  
to the contract on the note and therefore his payment 
did not affect limitation : Chinnery v. Evans (1).

DeGruyther, K. €., replied.

October 24. The judgment of their Lordships 
was delivered by Sir G e o r g e  L o w n d e s :— On the 
22nd of December, 1917, the first respondent executed 
in favour of the National Bank of Upper India, 
Limited, a promissory note payable on demand for 
Rs. 20,000, and interest, together with a formal 
receipt for the money. The bank is now in liquida
tion and the liquidators, suing in the name of the 
bank, claim from him the money due under the note. 
The second respondent, his brother, has been joined 
with him as a defendant to the suit, but no relief is 
sought as against h im ’ before this Board, and tliere 
seems to be no reason why he should have been made 
a party to this appeal. The suit was dismiBsed by 
both Courts in India, and the liquidators have ap
pealed to His Majesty in CounciL '

The appellant bank asserted in their plaint that 
the Es. 20,000 was advanced to the first respondent, 
and that he and his brother made various repayments 
in respect of principal and interest upon which 
reliance was placed to save limitation, the suit having 
been instituted more than three years after the date 
of the note. It is not now disputed, however, that 
tlie true facts are as follows ;

i:i) (1864)11 115,
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One Bishambhar Natli, who was a director of 1929

the bank, had been allowed by the bank’s manager,
Ram Nath Sapru, to become indebted in a large sum [jppRu indja, 
to the bank, and in December, 1917, in view o f the "
approaching half-yearly audit, it was desirable that 
the account sliould be squared in some way so as not 
to show the director as a debtor to the bank. The 
first respondent, who carried on business in Lucknow 
with his brother, the second respondent (who was also 
.a director o f the bank), was accordingly persuaded 
to execute the promissory note sued on, so as to show 
him as the bank’s debtor for Rs. 20,000, and this 
amount was credited in the books of the bank to Bish
ambhar. thus wiping out his indebtedness. No 
part of the Rs. 20,000 came into the hands of the first 
respondent, and he apparently had nothing to gain 
by the transaction; the plain effect of which was to 
substitute him as a debtor of the bank for Rs. 20,000 
in the place of Bishambhar. The’ first respondent has 
deposed that he was assured by both Bishambhar and 
Ram Nath that he would not be held liable on the 
note, and that the debt would be discharged by 
Bishambhar. In this lie is confirmed by Bishambhar, 
who admits that the debt was really his, and their 
Lordships have no reason to doubt that this is true.
Ram Nath, the only other party to the transaction, 
was dead at the date of the suit. The payments upon 
which the appellant bank relied to save limitation 
were none o f them made by or under the instructions 
of the first respondent. The particular payment 
which has been relied upon before the Board, viz., a 
payment of Rs. 908-6-3 on account of interest, under 
date the 23rd of December, 1918, was part of a sum 
of Rs. 6,000 paid to the bank on'that day by Bisham
bhar. It was apparently allocated by the bank to 
different accounts in which Bishambhar was interest-



192.9

P. G.

ed, and this allocation, including tlic credit o f tiiô  
Es. S08-6-3 to interest due on the first respondeiifc’s

National . i i i i n
Bathe op proiiiissory note, w as accepted by liisiian iu liar, as

' shown by the entries in his books a few days later. 
UAx-ŝ Dmn. The Rs. 908-6-3 appears in the bank’s books as paid 

by the first respondent persona,lly, but n,o attempt has 
been made to support this, and tlieir Lordships have 
110 doubt that the entry is, to say the least of it, incor
rect.

Upon tliese facts two main defences were takeu' 
to tlie suit, viz. (1) that there was no consideration 
for the promissory note, and (2) that the suit was cut 
of time. The Trial Judge held that there was con
sideration in that tlie Rs. 20,000 was credited to 
Bishanibhar’ s account, but that no payments by the 

, first respondent iiaving been established the suit was 
barred by limitation. On appeal to the Chief Court the 
principal judgment was delivered by A s h w o r t h , J.G., 
the Chief Judge, Sir L. S t u a r t , concurring. Their 
conclusions are summed up in tlje following words : 
‘ 'The suit must fail not only because the suit is timc- 
barred but al?o because there was no consideration for 
the defendant No. 1 (the first respondent) signing the 
pronote in his personal capacity. I f  he signed the 
pronote on behalf of Bishambhar, then he did this on 
the inducement of the bank, and the bank nmst 
proceed against Bishambhar.”  The suit was accord
ingly dismissed.

Before this Board it wa.s suggested tliat the con
tract between the first rejspondenfc and the. bank was 
induced by fraud, and was, therefore, voidable at his 
instance. It is sufficient for their Lordships to vSay 
that fraud was not pleaded in the Trial Court, nor 
was any issue directed to it, and it would be impos
sible for them to allow such a defencc to be raised at 
this late stage of the proceedings.

6 LUCKNOW SERIES. [VOL. V..



So far as the representations of Bishanibhar and 
Ram Nath that the first respondent would not be held national 
liable upon the promissory note are relied upon as an uppjsTii, 
oral agreement between the parties, they are clearly 
inadmissible in evidence under section' 92 of the Banbidhab. 
Evidence Act, On this point their Lordships are in 
agreement with the Trial Jndge. p, g,

In their Lordships’ opinion the true legal effect 
of the transaction is that as between the first res
pondent and tne bank the promissory note was an 
effective contract, the credit to Bisbambhar being, 
as the Trial Judge held, a sufficient consideration, 
but that as between Bisharnbhar and the first res
pondent, the former undertook to discharge the liabi
lity to the bank.

The learned Judges of the Chief Court seem to 
have come to the conclusion that the first respondent 
signed the promissory note merely as the agent of 
Bisharnbhar, and that therefore the bank could not 
sue him upon it as principal. They held that the 
bank, in ratifying the loan, which was in excess o f 
the manager’s authority, must be taken to have ratified 
the whole transaction (section 199 of the ' Contract 
Act), and thus to have become responsible for the 
inducem.ent held out by their manager. They thought, 
therefore, that the case came within the exception 
to section 28 of the Negotiable Instruments Act, which . 
provides that where an agent signs his name to a 
promissory note without indicating thereon that lie 
signs as agent or that he does not intend thereby to 
incur personal responsibility, he is liaHe personally 
on the instrument, except to those who induced Mm 
to sign upon the belief that the princiful only would 
he held liable.

VOL. V.J . THE INDIAN LAW REPORTS. . i
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Tlieir Lordships are unable to take this view of 
bSk ôf transaction. The first respondent’ s counsel, at 

Dpi.ek'lndu, an early stage of the proceedings, formally disclaimed 
the theory of agency, which, indeed, is negatived by 
the evidence of both the first respondent himself and 
his witness Bishambhar. But, apart from this, their 

i’- Lordships are satisfied that the essence of the tripartite 
arrangement of the 22nd of December, 1917, was to 
conceal Bishambhar’s indebtedness from the bank and 
to make the bank believe that the first respondent was 
their debtor for the Rs. 20,000 and interest. Their 
Lordships cannot doubt that the first respondent lent 
himself to this scheme fully understanding that its 
object was the deception of the bank, and they think 
that under these circumstances it would be impossible 
for them to hold that he was induced by the bank to 
believe that he would not be lield liable upon his 
written contract.

The question of limitation turns upon the pay
ment of the Rs. 908-6-3 on the 23rd of December, 1918, 
and falls to be decided under section 20 of the Limita
tion Act, the material portion of which is as 
follows:—

20. When interest on a debt . . . i.s before the exp'h'ution 
of the prescribed period, paid as such by the person liable to 
pay the debt . . .  or by his agent duly authorized in this behalf 
. . .  a new period of limitation, according to the nature of 
the origmal liability, shall be computed from the time when 
the payment was made.

Two questions have been raised upon the terms 
of this section. It is said, first, that the payment 
having been made by Bishambhar in discharge of what 
was in reality his own debt, it cannot save limitation 
against the first respondent, and secondly^ that in any 
case Bishambliar's payment was not made specifically

8 LUCKNOW SERIES. [vO L. V.



on account of interest, and was, therefore, not a pay- 
nient of interest ' ‘as such”  within the meaning o f the National

E a n k  o f

section. lIp p i3K  I n d ia ,

In answer to the first question, counsel for the 
appellant contended that even i f  Bishambhar could ^̂ -wsidhar. 
not be regarded as duly authorized by the first res
pondent to make a payment of interest on his behalf, p . c . 

he was himself under a direct obligation to the first 
respondent to satisfy the debt, and in that sense was 
at all events “ a”  person liable to pay it. In support 
of this contention the case of Bradshaw v. Widdrington
(1), and other similar English decisions were relied 
upon. Their Lordships do not think it necessary to 
discuss the applicability o f these cases to the construc
tion of the Indian Act. Upon what they have already 
held to be the true meaning and effect of the transaction 
of the 22nd o f December, 1917, it was agreed between 
Bishambhar and the first respondent that the former 
would discharge the latter’ s debt to the bank in respect 
of both principal and interest, and it is clear from 
the first respondent’ s evidence that he left it to 
Bishambhar to do s;o. Under tliese eircumst'ances, 
it  being admitted that no formal authorization o f the 
agent is required under this section, their Lordships 
find no difficulty in implying authority from the first 
respondent to Bishambhar to pay the interest on his 
belialf as it became due. Whether the English cases 
to which reference has been made above would engraft 
■a larger principle upon the section may possibly have 
to be considered on some future occasion. Their 
Lordships note that F a r  w e l l ,  L .J ., in Re La,cey (2) 

appeared to regard Bmclshaio v. Widdrington (1) as one 
only of implied agency.

The only remaining question is whether the 
Bs. 908-6-3, was paid by Bishambhar as interest. It'.

(1) (1902)-iJ, Ch., 430. (3) (1907) 1 Ch., 33\>.
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appears from the entries in iiis books that on the 23rd 
National of December, 1918, he paid a lump sum of Rs. 6,000 

UppSfiNSA.to the bank. There were evidently several different 
accounts with the bank upon which payments had to 

B a n s i d s a e . niade by him for interest on the 31st of December, 
and this lump payment was probably to put his own 

p. G. account in funds for this purpose. Assuming that 
the bank merely allocated this sum to the different 
items of interest, including the Rs. 908-6-3 due for 
interest in respect of the first respondent’ s promissory 
note, and communicated the allocations to him, it is, 
nevertheless, clear that Bishambhar ratified them as 
he entered the items individually in his own bcoks 
under date the 31st December. It is, however, 
proved that it was the bank’ s practice to send out 
formal notices of the interest that would be due on 
particular accounts at the end of each half-year, and 
it is not unreasonable to assume that Bishambhar had 
received, either directly from tlie bank or througli the- 
medium of the peiRons in whose names these accounts 
stood, notice o.f the payments that he would have to 
make. On this ‘assumption it is obvious that the 
Rs. 6,000 was paid in to meet his liabilities for inter
est, and his subsequent entry of the details would be 
a confirmation of the particular items. Their Lord
ships have, therefore, come to the conclusion that the 
Rs. 908-6-3 was paid as and for the interest whicli 
was due under the promissory note on the 31st o f 
December, 3918. They have the less hesitation in 
coming to 'this conclusion in view of the fact that this 
defence was not raised at the trial o f the suit in India. 
I f  it had been so raised it is more than possible that 
conclusive evidence might have been forthcoming' as 
to the allocation of the EiS, 6,000 which would have 
made this contention impossible.

10 LUCKNOW SEIIIES. [vOL. V.
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The resii.lt is that in thoir Lordships’ opinion the 1^29

jDayment in question must be taken to have been made 
by  Bishanibhar as tJie agent and under the implied dpl-sB'irou, 
authority of the first respondent; that the money was 
paid as and for interest, and that the payment was 
effective to save limitation against the lirst respondent.

For the reasons stated above their Lordships are 
o f opinion that the appeal should be allowed; that the 
decrees o f the Indian Courts should be set aside, and 
tbat in lieu thereof the appellant bank should have 
a decree against the first respondent for the sum of 
lis. 20,000 and interest as claimed in the plaint, and 
they will humbly advise His Majesty accordingly. The 
first respondent must pay the costs o f the appellant 
bank throughout these proceedings and the bank must 
pay such costs as have been incurred by the second 
I’espondent.

Solicitors for appellant: T. L. Wilson & Co.
Sol^iciiora for respondents : H. S. L. Polak.
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