THE INDIAN LAW REPORTS.
LUCKNOW SERIES.

PRIVY COUNCIL.

NATIONAL BANK or UPPER INDIA, LIMITED (1N
LIQUIDATION) v. BANSIDHAR AND ANOTHER.
[On Appeal from the Chief Court at Liucknow. ]

Promissory Note—Limitation—Consideration—Discharge of
debt of third person—Promise by third person to pay—
Payment of Interest by third person—Alleged wverbal
agreement—Indian Evidence Act (I of 1872) section 92—
Negotiable Instruments Act (XXVI of 1881) section 28—
Indian Limitation Act (IX of 1908), section 20.

B. N. having an unauthorized loan from the appellant
bank, of which he was a director, and wishing that it should
cease to appear in the books, persuaded the first respondent
to sign a promissory note for Rs. 20,000 dated the 22nd of
December, 1917, in favour of the bank; B. N promised that he
would himself pay the principal and interest. The notec was
credited by the Bank to B. N. the first respondent receiving
no part of the money. On the 23rd of December, 1918, B. N.
paid to the bank a sum out of which the bank allocated
Rs. 908 to the payment of the interest due upon the note.
B. N. -had notice of that allocation and adopted
it in his own books. On the 9th of August, 1921, the appellant
bank sued the first respondent upon the note.

Held (1) that the first respondent was liable upon the
note. The giving of credit by the bank to B. N.
was consideration; oral evidence of an agreement by the
bank that the first respondent should not be liable was in-
admissible by section 92 of the Indian Evidence Act; and the
exception in section 20 of the Negotiable Instruments Act
did not apply as the first respondent had not acted as B. N.’s

agent in signing the note.

Present : Lord ATrIN, Sir JoN WarLLis, Sir GEoRGE LowxDEs and
Sir Binop MITTER. -
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(i) that under section 20 of the Indian Linitation
Act, the payment on the 23rd of December, 1918, prevented
the suit from being barred; having regard to the allocation
of the Rs. 908, that som had been paid as interest, and it
had been paid by B. N. as agent for the first respondent.

Bradshaw v. Widdrington (1); and In re Lacey (),
discussed.

Decree of the Chief Court reversed.

Appeal (No. 115 of 1928) from a decree of the
Chief Court at Lucknow (18th November, 1925)
affirniing a decree of the Subordinate Judge, Luck-
BOW.

On the 9th of August, 1921, the appellant bank
sued the respondents upon a prowiissory ncte for
Rs. 20,000, dated the 17th of December, 1917, signed
by the first respondent and payable to the appellant
bank; by their plaint they alleged payments, includ-
ing a payment of Ks. 908, in respect of interest on
the 23rd of December, 1918, as extending the period
of limitation. The first respondent by his written
statement pleaded that there was no consideration
for the note, and that it had been verbally agreed by
Bishambhar and the bank that he was not to be liable
upon it; he also denied that there had been any pay-
ment cf interest which under section 20 of the Indian
Limitation Act extended the period of limitation,
and that accordingly the suit was barred.

The Subordinate Judge held that the suit was
barred by limitation. :

Upon appeal to the Chief Court the decree dis-
missing the snit was affirmed. The facts of the
case and the grounds of the judgment appealed
from appear from the judgment of the Judicial Com-
mittec.

(1) (1903) 2 Ch., 430. (2) (1907) 1 Ch., 830
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July 2, 4, 5. DeGruyther, K. C. and Parikh, 1%
for the appellants. The giving of credit t0 Namowa
Bishambhar was good consideration for the note. wpmen rvom,
The first respondent signed it as principal; he was TPy™®
not agent for Bishambhar to do so, consequently BA;SID;*R
section 20 of the Negotiable Instruments Act has no
bearing on the case. Under section 20 cf the Limi-
tation Act the payment in December, 1918, caused
a fresh period of limitation to run from the dates
of payment. A sum was appropriated by the bank
with Bishambhar’s approval to the payment of
interest on the note; that sum was paid ‘‘as interest’’
for the purposes of section 20. Upon the facts
Bishambhar was impliedly the authorized agent of
the first respondent to pay the interest. Further, as
between himself and the first respondent he was under
a duty to pay, and he was consequently ‘‘the person
liable to pay’’ within section 20: Bradshaw v. Wid-
drington (1), In re Lacey (2), Hasluck v. Ashbury
(3), dissenting judgment of StroNG, J. in Lewin v.
Wilson (4), the decision in which was reversed by
the Privy Council (5). Brajendra Krishna Roy
Choudhury v.  Hindustan Cooperative Trading
Society (6), does not conflict with that view, as the
decision was based upon there being in that case two
separate debts, one by the prlnmpal debtor and one
by his guarantor.

Dube, for the respondents. As the period of
hmltatlon prima facie had expired the burden was
on the plaintiffs to prove under section 20 that within
the period a sum had been paid ‘‘as interest’’ by the
person liable tc pay or by his authorized agent; on
payment was made as interest; a subsequent appro-

(1) [1902] 2 Ch. 430. @) [1907] 1 Ch. 330.
(3) (1882) 19 Ch. D. 539. (4) (1884) 9 Can. S.C.R. 637, 650,
{5) (1886) 11 App. Cas. 639. " 656, )

(6) (1917) LL.R., 44 Cal. 978, 994
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priation, even if proved does not satisfy the words
of section 20. Upon the construction of section 20

eens Tson, ‘‘the person liable to pay’’ must be the person under
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a legal obligation to pay, and Bishambhar was not.
The English cases, decided on different Acts, do not
apply. But if they do, Bishambhar was a “stranger”’
to the contract on the note and therefore his payment
did not affect limitation : Chinnery v. Evans (1).

DeGruyther, K. ¢, 1ephed

October 24. The judgment of their ILordships
was delivered by Sir GreorGE LowNDES :—On the
29nd of December, 1917, the first respondent executed
in favour of the National Bank of Upper India,
Limited, a promissory note payable on demand for
Rs. 20,000, and interest, together with a formal
receipt for the money. The bank is now in liquida-
tion and the liquidators, suing in the name of the
bank, claim from him the money due under the note.
The second respondent, his brother, has been joined
with him as a defendant to the suit, but no relief is
sought as against him ‘before this Board, and there
seems to be no reason why he should have been made
a party to this appeal. The suit was dismissed by
both Courts in India, and the liquidators have ap-
pealed to His Majesty in Council.

The appellant bank asserted in their plaint that
the Rs. 20,000 was advanced to the first respondent,
and that he and his brother made various repayments
In respect of - principal and interest upon which
reliance was placed to save limitation, the suit having
been instituted more than three years after the date
of the note. It is not now disputed, howeVer that
the true facts are as follows : :

() (1864 11 H.L.C., 115.
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One Bishambhar Nath, who was a director of
the bank, had been allowed by the bank’s manager,
Ram Nath Sapru, to become indebted in a large sum
to the bank, and in December, 1917, in view of the
approaching half-yearly audit, it was desirable that
the account should be squared in some way so as not
to show the director as a debtor to the bank. The
first respondent, who carried on business in Lucknow
with his brother, the second respondent (who was also
a director of the bank), was accordingly persnaded
to execute the promissory note sued on, o as to show
him as the bank’s debtor for Rs. 20,000, and this
amount was credited in the books of the bank to Bish-
ambhar, thus wiping out his indebtedness. No
part of the Rs. 20,000 came into the hands of the first
respondent, and he apparently had ncthing to gain
by the transaction; the plain effect of which was to
substitute him as a ‘debtor of the banlk for Rs. 20,000
in the place of Bishambhar.. The first respondent has
deposed that he was assured by both Bishambhar and
Ram Nath that he would not be held liable on the
note, and that the debt would be discharged by
Bishambhar. In this he is confirmed by Bishambhar,
who admits that the debt was really his, and their
Lordships have no reason to doubt that this is true.
Ram Nath, the only other party to the transaction,
was dead at the date of the suit. - The payments upon
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which the appellant bank relied to save limitation -

were none of them made by or under the instructions
of the first respondent. ~The particular payment
which has been relied upon before the Board, viz., a
payment of Rs. 908-6-3 on account of interest, under
date the 23rd of December, 1918, was part of a sum
of Rs. 6,000 paid to the bank on that day by Bisham-
bhar. It was apparently allocated by the bank to
different accounts in which -Bishambhar was interest-
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ed, and this allocation, including the credit of the
Rs. 908-6-3 to intcrest due on the first respondent’s
promissory note, was accepted by Bishambhar, as is
shown by the entries in his books a few days later.
The Rs. 908-6-3 appears in the bank’s books as paid
by the first respondent personally, but no attempt has
been made to support this, and their Lordships have
no doubt that the entry is, to say the least of it, incor-
act. _

Upon these facts two main defences were taken
to the suit, viz. (1) that there was no consideralion
for the promissory note, and (2) that the suit was cut
of time. The Trial Judge held that there was con-
sideration in that the Rs. 20,000 was credited to
Rishambhar’s account, hut that no payments by the

Airst respondent having been established the suit was

barred by limitation. On appeal to the Chief Court the
principal judgment was delivered by Asaworta, J.C.,
the Chief Judge, Sir L. StUarT, concurring. Their
conclusions are summed up in the following words :
“The suit must fail not only becaunse the suit is time-
barred bus also because there was no consideration for
the defendant No. 1 (the first respondent) signing the
pronote in his personal capacity. If he signed the
pronote on behall of Bishambhar, then he did this on
the inducement of the bank, and the bank must
proceed against Bishambhar.”” The suit was accord-
ingly dismissed. :

Before this Board it was suggested that the con-
tract between the first respondent and the bank was
induced by fraud, and was, therefore, voidable at his
mstance. It is sufficient for their Lordships to say
that fravd was not pleaded in the Trial Court, nor
was any issue directed to i, and it would be impos-
sible for them to allow such a defence to be raised aé
this late stage of the proceedings.
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So far as the representations of Bishambhar and ﬂw
Ram Nath that the first vespondent would not be held Nariowan
liakle upon the promissory note are relied upon as an Uﬁ:ﬁﬂﬁ;
oral agreement hetween the parties, they are clearly Lmo®
inadmissible in evidence under section 92 of the Basmman,
Fvidence Act. On this point their Lerdships are in
agreement with the Trinl Jndge. p. ¢,

In their Lordships’ opinion the true legal effact
of the transaction is that as between the first res-
pondent and tne bank the prowmissory note was an
effective contract, the credit to Bishambhar being,
as the Trial Judge held, a sufficient consideration,
but that as between Bishambhar and the first res-
pondent, the former undertook to discharge the liabi-
lity to the bank.

The learned Judges of the Chief Court seem to
Liave come to the conclusion that the first respondent
signed the promissory note merely as the agent of
Bishambhar, and that therefore the bank could not
sue him upon it as principal. They held that the
bank, in ratifying the loan, which was in excess of
the manager’s authority, must be taken to have ratified
the whole transaction (section 199 of the "Contract
Act), and thus to have become respomsible for the
inducement held out by their manager. They thought,
therefore, that the case came within the exception
to section 28 of the Negotiable Instruments Act, which
provides that where an agent signs his name to a
promissory note without indicating therecn that he
signs as agent or that he does not intend thereby to -
incur personal responsibility, he is liable personally
on the instrument, except to those who induced him.
to sign upon the belief that the principal only woul
be held liable. o
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Their Lordships are unable to take this view of
the transaction, The first respondent’s counsel, at

Umes Ty, an early stage of the proceedings, formally disclaimed
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the theory of agency, which, indeed, 1s negatived by
the evidence of both the first respondent himself and
his witness Bishambhar. But, apart from this, their
Lordships are satisfied that the essence of the tripartite
arrangement of the 22nd of December, 1917, was to
conceal Bishambhar’s indebtedness from the bank and
to make the bank believe that the first respondent was
their debtor for the Rs. 20,000 and interest. Their
Lordships cannot doubt that the first respondent lent
himself to this scheme fully understanding that its
object was the deception of the bank, and they think
that under these circumstances it would be impossible
for them to hold that he was induced by the bank to
believe that he would not be leld liable upon his
written contract.

The question of limitation turns upon the pay-
ment of the Rs. 908-6-3 on the 23rd of December, 1918,
and falls to be decided under section 20 of the Limita-
tion Act, the material portion of which is as
follows :—

20.  When interest on o debt . . . is before the expiration
of the prescribed period, paid as such by the person liable to
pay the debt . . . or by his agent duly authorized in this behalf

. @ new period of limitation, according to the nature of
the original lability, shall be computed from the time when
the payment was made,

Two questions have been raised upon the terms
of this section. It is said, first, that the payment
having becn made by Bishambhar in discharge of what
was In reality his own debt, it cannot save limitation
against the first respondent, and secondly, that in any
case Bishambhar’s payment was not made specifically
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on account of interest, and was, therefore, not a pay- _ 19%

ment of interest “‘as such’ within the meaning of the Nations
section. Upphn TNDI14,
In answer to the first question, counsel for the *#0™
appellant contended that even if Bishambhar could Dawswmsr.
not be regarded as duly authorized by the first res-
pendent to make a payment of interest on his behalf, 2. ¢
he was himself under a direct obligation to the first
respondent to satisfy the debt, and in that sense was
at all events “‘a’ person liable to pay it. In support
of this contention the case of Bradshaw v. Widdrington
(1), and other similar English decisions were relied
upon. Their Lordships do not think it necessary to
discuss the applicability of these cases to the construc-
tion of the Indian Act. Upon what they have already
held to be the true meaning and effect of the transaction
of the 22nd of December, 1917, it was agreed between
Bishambhar and the first respondent that the former
would discharge the latter’s debt to the bank in respect
of both prmmpal and interest, and it is clear from
the first respondent’s evidence that he left it to
Bishambhar to do so. Under these circumstances,
it being admitted that ne formal authorization of the
agent is required under this section, their Lordships
find no difficulty in implying authority from the first
respondent to Bishambhar to pay the interest on his
behalf as it became dve. Whether the English cases
to which reference bas been made above would engraft
a larger principle upon the section may possibly have
to be considered on some f[uture occasion. Their
Lordships note that Farwerrn, L.J., in Re Lacey (2)
appeared to regard Bradshaw v. T»Vi(l(l'r-inqton (1) as one
only of implied agency. -
The only remaining questlon 18 Whether the

Rs. 908-6-3, was paid by Bishambhar as interest. Tt
(1) (1902) 2. Ch., 430, @ (1907) 1 Ch., 5v. P
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appears from the entries in his books that on the 23rd
of December, 1918, he paid a lump sum of Rs. 6,000
to the bank. There were evidently several different
accounts with the bank upoen which paymeints had to
be made by him for interest on the 31st of December,
and this Tump payment was probably to put his own
account in funds for this purpose. Assuming that
the bank merely allocated this sum to the different
items of interest, including the Rs. 908-6-3 due for
interest in respect of the fivst respondent’s promissory
note, and communicated the allocations to him, 1t is,
nevertheless, clear that Bishambhar ratified them as
he entered the items individually in his own bcoks
under date the 81st December. It is, lowever,
proved that it was the bank’s practice to send out
formal notices of the interest that would be due on
particular accounts at the end of each bhall-year, and
it is not unreasonable to assume that Bishambhar had

~ received, either directly from the bank or through the

medium of the persons in whose names these accounts
stood, notice of the payments that he would have to
make. On this assumption it is obvious that the
Rs. 6,000 was paid in to meet his labilities for inter-
est, and his subsequent cntry of the details would be
a cenfirmation of the particular items. Their Lord-
ships have, therefore, come to the conclusion that the
Rs. 908-6-3 was paid as and for the interest which

“was due under the promissory note on the 31st of

December, 1918. They have the less hesitation in
coming to this conclusion in view of the fact that this
defence was not raised at the trial of the suit in India.
If it had been so raised it is more than possible that
conclusive evidence might have been forthcoming: as
to the allocation of the Re. 6,000 which would have
made this contention impossible.
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The result is that in their Lordships’ opinion the
payment in question must be taken to have been made
by Bishambhar as the agent and under the implied
authority of the first respondent; that the money was
paid as and for interest, and that the payment was
effective to save limitation against the first respondent.

For the reasons stated above their Lordships are
of opinion that the appeal should be allowed; that the
deerees of the Indian Courts should be set aside, and
that in lieu thereof the appellant bank should have
a decree against the first respendent for the sum of
s, 20,000 and interest as claimed in the plaint, and
they will humbly advise His Majesty accordingly. The
first respondent must pay the costs of the appellant
bank throughout these proceedings and the bank must

pay such costs as have been incurred by the second
respondent.

Solicitors for appellant : 7. L. Wilson & Co.
Seljcitors for respondents: H. S. L. Polak.
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