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case of misdirection, if, upon the general view taken  ̂
the case has been fairly left -witMn the jury’ s province. 
I f  the Judge attempts to take the case out of the jury’ s 
province by 'Something in the nature of imposing his 
own view upon the jury it is a case of misdirection, but 
if a Judge simply states his own opinion which the 
law allows him to state, in such a manner that intelligent 
jurymen should see for themselves that it is only his 
opinion and nothing else, it is not necessary for him 
to add as a safeguard a remark that it is only his 
opinion and that the jury are perfectly at liberty to 
form their own. On the question of fact Judge’ s 
opinion in no way binds the jury, but the Judge has 
0 right to express it so that the jury may know whafc 
it is. It is not a Judge’s duty to conceal his opinion 
but to state it’ \ I take the same view. I do not 
think that in this case there has been a misdirection 
to the jury which has resulted in a failure of justice. 
In my opinion there is no force in these appeals on the 
merits, but I think the sentence is excessive. I up­
hold the convictions, but reduce the sentences and 
direct that Mangal Singh, Ram Sarup, Muniian and 
Jang Bahadur be sentenced to five years’ rigorous 
imprisonment, each.

APPELLATE CIVIL.

Before Mr. Justice. Bislieshtvar Nath Sfwa.sta'oa. 
AJODHIA PEA SAD (P la in t i f f -a p p e l la n t )  ts. MTJSAMMAT 
SANJHAPJ JiUATi an d  o t h e b s  (D e p e n d a n ts -r e s p o n d e n ts ) ,*  
B.indu law~-Trmsfer hy a Hindu mother or mioto ioifhout ne­

cessity rs iioulahle and 'not void—Jus tmtii—Jtidgment es- 
tahUshing fight to a property between two parties— Tfiifd 
party, 'Whether entitled to set up tJie ricfJit of losing party 

: .agam stpm s^
Held a transfer by a Hinclti lady of a property held by 

her eitlier as a Hindn widow or as a Hindu mother, in favour
the decree

l e  S  Arnv Additional SubordiBate Jucl̂  , of Sultanpur, dated 
^nfirnrmg the^lew^ Kali Cliarau AgarwaU

iHuneir, bmtanpur, dated tte llth of l^ebmary, 1929.



of another person, even tliough altogetlier without necessity, l^si 
is only voidable and not void. Raja Modhu Sudan Singh v. ajodhwT^ 
Rooke (1), and Sitaram Ravaji Bliosle v. Khandu Mairala Pb̂ sad

(2), relied on. MusL mâj?
Where, therefore, the plaintiff who was the donee from a 

Hindu widow sued to redeem a piece of land in the possession 
of the defendants as mortgagees and the defendants contended 
that the alienation in favour of tlie plaintiffs was void after the 
widow’s death, the alienation was only voidable not void, and 
the mortgagee had no locus stmidi to resist the claim of the 
person who on the face of it had a perfectly good title to equity 
of redemption granted by a Hindu widow, and the only person 
who could dispute the validity of such a grant was the rever­
sioner.

W hen a judgment has established the right to a>ny property 
between two parties, it is not open to a third person to set up 
the right of that party whose title has been found against as 
against the successful party, for when the jus no longer exists 
he cannot set np such turtii. ‘ HaMm Unnissa Begum v.

A. Sfvnwasa Avymga/r (^ ,  on. y

Mr. (rWftw Imam, for the appellant.
J)i\ Qutuh Uddin and Hyder Husain, ioT ild& 

respondents.
Sr iv a s t a v a , J. :— This is a second appeal against 

the judgment and decree, dated the 27th of May, 1930, 
of the Additional Subordinate Judge of Siiltanpnr, 
affirming the judgment and decree, dated the 11th. of 
February, 1929, of the Munsif of that place. It arises 
Gilt of a suit for redemption of a mortgage deed, dated 
the 15th of June,. 1905, executed by Ambar and Musam- 
mat Sukhrani in favour of Eandhir Singh, husband of 
Sanjhari Kuar, defendant No. 1. The suit was institut­
ed by Musammat Katwari the widow of Ambar but sub­
sequently A] odhia Prasad was ako joined as a plaintiff 
on the ground that Musammat Katwari before the institu­
tion of her suit had on the 25th of March, 1926, exeM^ 
a deed of gift in respect of the property in suit in  his  
fayoup. Musammat Katwari died during the p end ency

(X) (1897) L .E ., 24 I.A ., 164. (2) (1920)̂ ^̂  Bom., 195.
;/ ;(3) (1927) 38/M.L.J.,, :
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1981 of tte suit which, has since her death been carried on by 
Ajodhia Prasad as the sole surviving plaintiff. 

pkasad only defence with which we are concerned in
mcsammat this appeal is that the title possessed by Miisamniat 

Katwari in the property in suit was either as a Hindu 
widow or as a Hindu mother and that the plaintiff’ s title 
based on the gift by Musamniat Ivatwari therefore deter- 
mined on lier death and ‘the plaintiff could not maintain 
the suit for redemption after the death of Musammat 
Katwari. In this connection it was also pleaded that one 
Hiraman was a brother of Ambar and had left a grandson 
Eamhit who was the nearest reversioner of Musammat 
Katwari. It was alleged that t,he only person entitled to 
redeem the property after the death of Musammat 
Eatwari was Eamhit who was subsequently impleaded 
as a defendant. The plaintiff met the plea based on the 
title of Uamhit by asserting that Eamhit had previous 
to the present suit, instituted a suit for cancellation of 
the deed of gift dated the 25th of March, 1926, executed 
by Musammat Katvî ari in favour of the plainti:ff and it 
was held in that suit that Eamhit had failed to prove 
that Hiraman was a brother of Ambar and that he was 
the next reversioner of Musammat Katwari. The suit 
was accordingly dismissed on that ground (exhibit 38). 
The plaintiff pleaded that this 'decision has become final 
between him and Eamhit and it was therefore not open 
to the defendants to set up the title of Eamhit as a 
reversioner against him.
/ Both the lower courts have held, and it is no longer 
disputed before me, that Musammat Katwari owned the 
property in suit as a limited owner, either in her right as 
a Hindu widow or as a Hindu mother. But they have
held that as the defendant No, 1 was no party to the 
litigation , just mentioned, between Eamhit and the plain- 
tiff, she was not bound by the decision (exhibit 38) passed 
in that case. The lower appellate court has also fonnd 
on the evidence led in the present case that Eamhit v̂ a3 
the nearest reverisioner of Musammat Katwari.
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I am of opinion that the learned Subordinate Judge 
has misdirected himself and has not approached the case ajodhia 
from the correct standpoint. The lower appellate court 
having found that Musammat Katwari held the property 
in suit either as a Hindu widow or as' a Hindu mother. K tjab . 

it follows that the transfer made by her in favour of the 
plaintiff even though altogether without necessity, srimstava, j. 
only voidable and not void. In Raja Modhu Sudun Singh 
V. Rooke (1), the question arose as regards the validity 
of a putni lease granted without legal necessity by a 
Hindu widow in possession of her husband’ s estate.
It was held by their Lordships of the Judicial Com­
mittee that the lease was only voidable, the reversionary 
heir having the right to treat it as valid. In Sitarcm 
Ravaji Bhosle v. Khandu Mairala Shinde (2), the plain­
tiffs, who were the donees from a Hindu widow sued to 
redeem possession of the land in the possession of the 
defendants as mortgagees. The defendants con-
■ tended that the alienation in favour of the plaintiffs was 
void after the widow’ s death. It was held that the aliena­
tion was only voidable, not void and the mortgagee had 
no locus standi to resist the claim of the person 
who on the face of it had a perfectly good title to 
equity of redemption granted by a Hindu widow, and the 
only person who could dispute the validity of such a 
grant was the reversioner. It iiiay be noted that Eamhit 
though he was impleaded did not contest the plaintiff’ s 
claim. The learned Subordinate Judge referring to the 
attitude adopted by Eamhit in the case observes as 
follows: —

“ Eamhit 1ms not appeared in the case and his dis­
inclination to help the respondent (defend­
ant No. 1) is probably due to the fact that 
h& thinks that he is not to gain anything 
on account of an adverse Judgment against 
him (exhibit 38) in which he was hel d no t 
to be an heir o f Katwari.

-( IV  (1897) L .E ., 24 I .A ., 164. (2) (1920) 45 Bom .,: 105.
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1931 Wliatever may be the reason for it, the fact remains 
that Bauihit the alleged reversioner even though he was
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peasad made a part}'', did not dispute the title of the plaintiff in 
Mxtsamma'II the present suit.

Exjab. niatter needs also to he looked at from another
point of view. The defendant ]>lo. 1 seeks to defeat the 

Srhastava, j . plaintiff’ s claini by setting up the title of Ramhit against 
him. Can he set up such jus turtii when the jus no 
longer exists as it has already been decided between the- 
plaintiff and Eianihit, that Bamhit has no title and is not 
the reversionary heir and that decision has become final 
between them? It is true that the defendant was no 
party to the decision between the plaintiff and Eamhit and 
that decision does not therefore operate as res judicata 
between the plaintiff and the defendant. But I am of 
opinion tliat it is not open to the defendant to set up the 
rights of Ramhit as against the plaintiff in the face of 
the conclusive adjudication between them that Ramhit 
has no title to the property as against the plaintiff. I am 
supported in this view by the principle of a decision of 
the Madras High Court in Rahim Unnissa Begam v. M.. 
A. Srinivasa Aitjangar (1), in which it was held that when 
a judgment has established the right to any property 
between two parties, it is not open to a third person to 
set up the right of that party whose title has been found 
against as against the successful party. Such cases- 
form the exception to the Tule of res inter alios acta.

For the above reasons I am of opinion that the lower- 
appellate court is wrong in throwing out the plaintiff’ s- 
claini, on the basis o f Bamhit’ s title as the nearest rever­
sioner. I accordingly allow this appeal with costs, set 
aside the decision of the lower appellate court and send’ 
the case hack to the court of the Muhsif to xeadmit it in 
the register of suits and to dispose of it according to law.

AppeaJ dlowed.
(1) (1927) 38 266.


