
that lie was free to withdraw the agreement on which 
the courts below have proceeded in that behalf. We Sheo Eam 
do not think that we should decide this contention in 
this application for revision. The courts below have 
accepted the agreement of the parties and have founded 
their judgments on that agreement. We find no 
reason to make a departure therefrom. It may be 
open to the defendants to induce the court of first 
instance or the appellate court to allow them to resile 
from the position which they took up in this behalf 
in those courts; but that is a matter with which we are 
not concerned.

We allow this application, set aside both the 
order of the Munsif and the order of the learned DiS“ 
trict Judge and direct that the plaint of this suit be 
again restored by the Munsif to its original number 
in the register o f suits pending in his court and that 
the suit be decided according to law. Costs here #nd 
hitherto incurred will abide the event.

Application allotued.
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A PPE LLA TE  CIVIL.

Before Mr. Justice Wazir Hasan, Chief Judge and 
Mf. Justice B. S. Kisch.

MOHAMMAD M U Z A W A R  HUSAIN (Dependant- 1931
appellant) V. M AD AD A L I (P la in tiff-ee  spondent) . * ------——

February,
Oudh Rent Act (XXII  of 1886), section lA — Indian Contract 19.

Act ( /X  o/ 1872), sections 23 and 24-—Ex-proprietary 
tenancy land— Mortgage of ea-proprietary tenancy land, 
legality of— Consideration of a mortgage of ex-p'i'Opnetary 
tenancy, toll ether law fid.
A mortgage of ex-proprietary tenancy land is clearly in 

contrayention of the provisions of section 7A,, sub-section (S'),' 
of the Oudh Rent A ct, 1886, and therefore, unlawful within

^Second Civil Appeal No. 158 of 1930, against the decree of Pandit 
Bam odar Bao Kelkar, Subordinate Jndge of Partabjrarh, dated f h e  28th of 
M arch, 1930, 'upholding the decree of Babu Avadli "Behari L a i, M unsif.
Ktmda at Partabgarh, dated the 21st of December, 1929.



the meaning of section 23 of the Indian Contract Act, 1872, 
MohammaT by virtue of section 24 of the same Act, tlie considet-a-
Î zA3?FAB foy sucli ji. mortgage transaction is also unlawful and

therefore the whole transaction is void.
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I'lADAD All,
In such a case the payment of the consideration money 

does not constitute an independent transaction of loan between 
the parties but is the essence of the consideration of the 
transaction of the mortgage, and the mortgage being unlavV- 
ful, the consideration also must be held to be unlawful.

Mr. B .  B .  C h a n d f a ,  for the appellant.

Mr. Akhlaqiie Husain, for the respondent.

H asan, C. J. and Kisch, J. :— This is the
defendant’s appeal from the decree of the Subordinate 
Judge of Partabgarh, dated the 28th of March, 1930, 
affirming the decree of the Munsif of Kunda, dated 
the 21st of December, 1929.

The defendant is an ex-proprietary tenant of 
certain plots of land situate in the village o f , Mawai 
Kalan, pargana Bihar, in the district of Partabgarh. 
The ex-proprietary rights in the lands arose in favour 
of the defendant in consequence of the sale of his
share in the village in the year 1924 to one Nasir Beg. 
On the 12th of October, 1926, the defendant executed 
a deed o£ possessory mortgage in respect of these plots 
of land in favour of the plaintiff in consideration of the 
sum of Bs. 500. It is not in dispute now between the 
parties that the entire sum of Rs. 500 was paid by the 
plaintiff to the defendant as consideration for the
mortgage transaction. The deed of mortgage further 
provided for the remedy of sale of the mortgaged pro­
perty an the event of the mortgagor failing to deliver 
possef3sion to the mortgagee. -

Th^ below have found and the finding is
accepted that ^he mortgagee did enter into the
possession of the 3uo^ property and remained



in possession of the same for a period of one year.
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Subsequently, however, he was dispossessed. In the M o h a m m a d

suit out of which this appeal arises, the plaintiff has' 
been given a decree for the recovery of the mortgage 
money but no relief has been granted to him in the 
character of a mortgagee because the mortgage being 
of ex-proprietary holding was void ah initio.

Ktsch, J.
In second appeal it is argued on behalf o f the de­

fendant that the relief as to the recovery of the mort­
gage money was also not open to the mortgagee on the 
groirnd that it formed consideration of an milawful 
transaction. It seems to us that the argument ad­
vanced on behalf of the defendant is wholly covered b y ' 
a decision of a Bench of this Court, to which one of 
us was a party, in the case of Dasrath v. Sandala (1).
We think that we can add very little to what was 
said in that decision in support of the view stated in the 
following passage "The payment of that sum of 
money does not constitute an independent transac­
tion o f loan between the parties, but is the essence o f  
the consideration of the transaction of the mortgage, 
and the mortgage being unlawful, according to our 
Judgment, the consideration also must be held to be 
unlawful.’ ’ ^

In  the present case the mortgage transaction of the 
ex-proprietary tenancy land is clearly in contravention 
of the provisions of 7A., sub-section (3), of the Oudh 
"Rent Act, 1886, and therefore imlawful within the , 
meaning of section 23 of the Indian Contract Act,
1872, and by virtue of section 24 of the same Act, the 
consideration for this mortgage transaction is also un­
lawful. The result is that the whole transaction is- 
void. This being the nature o f the mortgage in ques­
tion in this case the observations of their Lordships 
o f the Judicial Committee in the case of M oti Chanel 
V . Ikram Ullah Khan (2), are entirely apposite.

(1) (1926) 3 O .W .N ., 217. (2) (1910) L .E .,  44 I .A ., 64.



:Mada0 Ali.

1931 The learned Advocate for tlie aippellant also relied
1ioHAMMAD~ upon a decision of the High Court at Allahabad in Jlar 
Muzaffab Pfuscid y. Sheo Gobiiid (1). In this decision the same
Husain  ̂ ' n • i i i i •_ view was taken as was taken in the case decided by this 

Conrt, to which reference has already been made. W e 
may here quote the observation of Romer, L. J. in the 

jfasan, Gj. of Thuntcin V. Nottingham Permanent Benefit
Kisch, j .  Building SocieUj (2). ‘ 'The short answer is that a 

Com’t of Equity camiot say that it is equitable to com­
pel a person to pa\' any moneys in respect of a trans­
action which as against that person the Legislature has 
declared to be void.’ ' ■

W e are of opinion that the case before us falls 
within the principle stated by R omer, L. J. in the 
quotation just now given.

Had the sum of money which tlie mortgagee ad­
vanced as consideration of the mortgage transaction 
represented an independent transaction of loan bet­
ween the parties it might have been possible to give 
some relief to the plaintiff for the recovery of that sum 
of money but on the facts proved the plaintiff paid this 
money to the defendant aŝ  consideration of the mort­
gage simpliciter.

The appeal is therefore allowed, the decrees of the 
court below are set aside and the plaintiff's suit is 
dismissed with costs in aH courts.

Ajipeal allowed.
(1 (1922) 44 All., 486. (2) (190i2) 1 Gli., 13.
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