
1931 on the death of the widows the nearest relation o f the
jdâ abt husband succeeds to the share. Their Lordships of

the Judicial Committee held that the only construction 
behari laii. ^hich it is open was ‘ ‘ that on the death of an owner 

of the Yilhige no daughter of his is under any circums- 
Easan, c j. taDces entitled to a share in the property by right of
SrivaHMa, inheritance whether he had left sons or not.”

For the above reasons disagreeing with the courts 
below, we are of opinion' that the exclusion of daugh
ters has been satisfactorily established. The plaintiff’ s 
suit must fail on this ground. It is therefore un
necessary for us to give a finding in respect of the 
other custom relating to the powers of widows.

The appeal fails and is dismissed with costs.
Appeal dismissed.
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EEVISIONAL CRIMINAL.

Before Mr. Justice Bisheshioar Nath SrivastaDa,
1931 G A Y A  P B A S A D , (A ccused-applicant) t;. K IN G -E M :P E E O B

ebruary, 18 COMPLAINANT-OPPGSITB PA’RTY.)'*'
Indian Penal Code {Act X L V  of I860), section 411— Stohn 

property, dealiyig loith— Receiving stolen property heUev- 
ing it to he stolen— The loord “ helief', meaning of—  
Gircumstances giving rise to suspicion-~-~Gonviction, where 
justified on circumstantial evidence— Endenoe Act (J of 
1872), section 114 (b)-~-AGCO}nplice— Statement of 
accomplice—corroboratimi— Conviction on uncorrohorated 
statement of aGcomplice, if justified.
H e l d ,  that the word “ belief”  in section 411 of the IndiaD- 

Penal Code is mucli stronger tliaii the word “ suspect”  and 
involves the necessity of showing that the circumst'aiices were 
such that a reasonable man must have been fully convmcecl in 
his mind that the propertyv with which he was deaiing, was 
stolen property. It is not sufficient in such a case to  show 
that the accused person was careless or that he had reason to

^  _  *Criminar^B^  ̂ 1930, against the order of G . C.
Sa<awar, Sessions Judge of Pyzabad, -dated the 2ith of October, 1930, up- 
holdiDg the order of M. B. Ahmad, Joint Ha«ietrate 'of 1-roabad, dated 

t&  ' Sifd of 18^ ,: i



suspect that the property was stolen or that he did not make 1931
sufficient inquiry to ascertain -whether it had been honestly 
acquired. There may be circumstances giving rise to some F e a s a d

suspicion but if those circumstances do not necessarily lead to 
the inference that the accused must have believed that the E m p e e o b .

articles in question were stolen property , the accused could not 
be convicted under section 411 of the Indian Penal Code. 
Circumstantial evidence in order to justify conviction must be 
such as would unmistakably lead to the inference of guilt and 
be reasonably insonsi stent with any theory about the innocence 
of the accused. Empress v. Rango Timaji (1), and Suraj Pra
sad v. King-Emperor (2), relied on.

It is seldom safe to base a conviction upon the settlement 
of an accomplice unless there is independent evidence to corro
borate it in material particulars.

Mr. H. N, Misra for Dr. J. N. Misra, for the appli
cant.

The Government Advocate (Mr. H. K. Ghose), fC';*v 
the Crown.

Srivastava, j .  :— This is an application for revi
sion against the order dated the 24tli of October, 1930, 
of the Sessions Judge of Fj^zabad upliolding the order 
dated the 3rd of September, 1980, passed by a Magis
trate 1st class of that district convicting the applicant 
under section 411 of the Indian'Penal Code and sen
tencing him to a fine of Rs. 200 or in default of pay
ment of the fine, to rigorous imprisonment for three 
months.

The case for the prosecution which has been accept
ed by both the lower courts is that some copper utensils 
belonging to one Mr. All Azhar were stolen by two 
persons, Abdul Hakim and Sabit Ali, one of whom 
namely, Abdul Hakim was a servant of Mr. A li Azhar,
Both these persons were convicted under section 454 of 
the Indian Penal Code. Subsequent to tlieir conviction,
Gaya Prasad was tried, and convicted of an offence un
der section 411 of the Indian Penal Code; This j)rose- 
cution was due mainly to the statements made by 
Abdul Hakim, and 'Sabit A li in which they stated that 
they had sold the stolen utensils to the accused G-aya

(1) (1880) LL.B., 6 Bom., m . (2} (1929) 6 O.W.N., 208.
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1931 Prasad. When the Sub-Inspector of Police went to
Gaya Prasad’s sliop and called uipon him to produce the 

Tbasad which he had purchased from Abdul HaJdni be
King- produced five of them. He denied having received any 

other utensils from him. On a search being made of his 
house, three more utensils forming part of the stolen 

T property were recovered.mstava, J. ^  -J
The contention urged on behaii ot the applicant is 

that there is no evidence to prove that Gaya Prasad re
ceived these utensils knowing or having reason to be
lieve the same to be stolen property. It is not possible 
in such a case to expect any direct evidence of guilty 
knowledge on the part of accused. The courts below 
have relied upon certain circumstantial evidence as es
tablishing that the accused must have had reason to be
lieve that the utensils in question were stolen property. 
Besides these circumstancesj reliance has also been placed 
on behalf of the prosecution on the direct evidence of 
Abdul Hakim and Sabit Ali.

In the first place it is clear that these ||)OL'S(vns Abdul 
Ifakim and Sahit Ali were accomplices and it can seldom 
be safe to base a conviction upon tlie statement of accom
plices unless there is independent evidence to corroborate 
it in material iparticulars. In the second place tlie evi
dence of Abdul Hakim and Sabit Ali even if accepted as 
literally true, does not establish any guilty knowledge on 
the part of Gaya Prasad. All that that evidence proves 
is that the articles in question had been sold to Gaya 
Prasad by Abdul Hakim and Sabit Ali. This is not de
nied. The learned Government Advocate admits that 
this is not a case in which it could be said that G aya Pra
sad knew that the utensils in question were stolen pro
perty. But he maintains that there is sufficient legal evi
dence to prove that he had reason to believe that they 
were stolen property: As I  have already pointed out, the 
evidence of Abdul Hakim and Sabit Ali does not prov'p 
that the accused Gaya Prasad had any reason to sib- 
peot, much less to believe, that they were stolen prb̂  

'■;,iperty. ■
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Then there remains the circumstantiai evidence.
One circumstance on which stress has been laid is that -̂ayaf'RiASAD
three of the utensils, exhibits 6 to 8 were recoYered as a ©. 
result of search and were not produced by Gaya Prasad emSob. 
when he was called upon by the Sub-Inspector to produce 
the utensils which he had purchased from Abdul Hakim.
This is sufficiently explained by the fact that the Sub- vâ tava, J 
Inspector when he went to Gaya Prasad’ s shop was ac
companied by Abdul Hakim alone and the utensils which 
Gaya Prasad was called upon to produce by the Sub'
Inspector were utensils which he had purchased from 
Abdul Hakim. It is in evidence that exhibits 6 to 8 
were purchased by Gaya Prasad not from Abdul Hakim 
but from 'Sabit Ali. When exhibit 6 to 8 were recover
ed as a result of the search Gaya Prasad told the Sub-Ins
pector that he had purchased them from another person 
Slid when Sabit Ali was produced he at once admitted 
that he had purchased them from Sabit Ali. I t  is not 
therefore possible to draw any inference of guilty know
ledge on the part of Gaya Prasad from the fact that ex
hibits 6 to 8 were not produced by him with the other 
articles.

The next circumstance relied upon is that the uten
sils purchased by Gaya Prasad had been broken by him 
after the purchase in order to prevent identification.
The only evidence to which my attention lias beei") 
drawn on this point consists of the evidence of Mr. Ali 
Azhar and his son showing that the utensils were in 
sound condition when they were stolen. Eut there is 
absolutely no evidence to prove that they were in a sound 
condition and not broken at the time when they were 
sold to Gaya Prasad. On the contrary the statement of 
P. W . 4 Sheo ISiarain who went to the shop of the accus
ed sOon after the utensils had been purchaseid by Gaya 
Prasad shows that they were then in the same condi
tion in which they were found when they were handed 
over to, or recovefred b}̂ , the Sub-Inspector.

2 5 o h



1931 A  point has also been made of the fact that the iiten-
sils in question were purchased at the rate of 8 annas 6 

fe&sad pigg pgj, gggj. ŷ}iej.0ag according to the evidence, the
Kino- j-ate at which second hand copper utensils are usually
MPEROE. market is 12 annas per seer. This rate of 12

annas per seer is the ordinary market rate for old copper 
vastam J articles in sound condition. I f  the articles at the time 

of purchase by Gaya Prasad 'R̂ ere not in a sound con
dition, then in that case a rate of 8 annas 6 pies per 
seer would he quite a reasonable rate for old utensils in 
a damaged condition. It is not therefore possible to 
say that the accused purchased these utensils at an un
reasonably low price.

Lastly it was pointed out that Sabit Ali and Abdul 
Hakim were two young men of 18 and 20 of no status and 
they could hardly be supposed to be owners of such art
icles, Assuming this to be so it might at best give rise 
to some suspicion but it cannot be said that it necessa
rily leads to the inference that the accused must have 
believed that the articles were stolen property. Cir
cumstantial evidence in order to justify conviction must 
be such as would immistakeably lead to the inference 
of guilt and reasonably be inconsistent with any theory 
about the innocence of the accused. Further as held in 
Empress v. Rango Timaji (1), which was followed by 
my learned brother R a z a , J. in Suraj Prasad v. King 
Em'peror (2), ‘ 'the word 'believeMn section 411 of the 
Indian Penal Code is much stronger than the word 'sus- 
pect’ and involves the necessity of showing that the 
circtimstances were such that a rea,sonable man must 
have been fully convinced in his mind that the property 
with which he was dealing, was stolen property. It is 
not sufficient in such a case that he had reason to sus
pect that the property wa:s stolen or that he did not make 
sufficient inquiry to aseeiiain whether it had been ho
nestly acquired*”  The â Gcused is a thathef by profes
sion who deals in the purchase and sale of copper and 
brass!̂ ^̂ û  He purchased these articles in open

(1) (1880) 6 Ô W.N , 208
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market in the ordinary course of his business at a price 
which was not at all unreasonable. The circumstances Gaya 
on which reliance has been placed on behalf of the pro- 
secution are none of them such that the accused as a 
reasonable man must have felt convinced in his mind 
that the property which he was purchasing was stolen 
property. In my opinion therefore the prosecution has 
failed to bring home the guilt to the accused.

1 accordingly allow the application, set aside the 
conviction and sentence and direct that the fine if paid 
be l efiuided,

A p p l ic a t io n  a llo w ed .

APPELLATE CIVIL.
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Sri-
m s t a v G ,

Before Mr. Justice Bisheslnoar Nath Srivastava and 
Mr. Justice B. S, Ids ch. jLyoi

DAU LAT SHAH (A p p e l l a n t ) v. T H E  DEPU TY COMMIS- 4pn i, i 
SIGNER OE BAHRAIOH, MANAG-EE, COUET OF ~  

W ABDS, PIPB I ESTATE ( E b s p o n d e n t ) .

Court of Wards Act (IV  of 1912), stsciions 15, 17, 18 ayid 93r— 
Notification under section 15 calling upon persons having 
claims to notify them— Failure to produce original bond 
or its copy with the notice of claim— Subsequent produc
tion of bond without s'̂ hotoing' good cause for its previous 
non-producLion~-A dmiissihility of document— Secondary 
evidence, when can be permitted to he produced— GlaifU 
of the debt independently of the bond— Failure to notify 
such claim, effect of.
Where after the notification under section 15 of the Court 

of Wards Act (ly of 1912) calling upon all persons having 
claims against the, ward or his property to notify them, the 
plaintiff sent two notices notifying his claim under a bond but 
he did not j r̂ocluce the original bond or a copy of it with the 
statement of his claim as required by section 17, clause (4:) 
of that Act, held, ihQ,t the case falls Avithin tha term s;of sec
tion 22 of the Court of Wards Act and that the plaintiff having

=*̂ Second Civil Appeal No. 91 of 1930, against the decree of Babn 
BliiKlar Oliandra/Gliosli, SFbordinate .Tudfie o f  Bahraicli, dated the ,31et 
o f July, 1930, dismipBing the plaintiff’s claim.
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