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minority of one in the present Bench, I do not feel
sufficiently strong to record my dissent from the decision
of the Full Bench of this Couwrt in Lal Harikar Pratap
Bakhsh Singh v. Bisheshwar Bakhsh Singh (1).

With these remarks I concur in the order proposed
by the Hon'ble CHier JUDGE.

By taE Courr:—7The answer to the reference 18
that the bond in question is chargeable with stamp duty
under Article 57 of the First Schedule of the Indian

Stamp Act, 1899, ~
1) (1927) L.L.R., 8 Luck., 298,

oy B D

APPELLATE CIVIL.

Before Mr. Justice Wazir Hasan, Chief Judge, and Mr.
Justice Bisheshwar Nath Srivastova.

SANT BAKHSH AND ANOTHER (LLAINTIFFS-APPELLANTS) 0.
BHAGWANDIN SINGH APPLICANT AND ANOTHER,
(DEFENDANT) (RESPONDENTS,)*

Civil Procedure Code (Act V of 1908), order XXXIV, rules
2(2) end 3(1)—Mortgage—Foreclosure decree in 1807
Defendant allowed to deposit mortgage money within si
months and in defoult plaintiff entitled to apply for final
decree—Application for final decree not made by plaintiff
—Defendant offering in 1929 to deposit mortgage moncy
and praying for delivery of possession—Application,
maintainabiliby of.

Held, that under the old provisions of the Code of Civil
Procedure a defendant could ask for extension of time npon
good canse being shown in case the plaintiff made an appli-
cation for a final decree debarring the defendant from all right
to redeem, hut now, when no such application is made, the de-
fendant can make an application for a final decree in his
favour at any time before a decree, debarring him from all
right to redeem, is passed. :

Where, therefore, a mortgagee obtained a decree for
foreclosure in 1897 in terms.of section 86 of Act TV of 1882 and
under that decree the defendant was allowed to deposit the
wmortgage money within a period of 6 months and in default

: *Secon_d Civilt Appeal No. 185 of 1930, against the decree of Fandit
Bangidhar Misza, Subordinate Judge of Bara Banki, dated the 10th of March,
1630, reversing the decree of Babu Tirbeni Frasad, Munsif, Fatehpur at

. Bara Banki, dated the 19th of October, 1929.
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the decree contained the direction that the plaintiff shali be
entitled to apply for a final decree but no such application was
made by the plaintiff and in 1929 the defendant applied pray-
ing for permission to deposit the mortgage money and for re-
covery of possession of the mortgaged property from the hands
of the mortgagee, held, that he was entitled to make the
payment and to ask for a final decree ordering the plaintiff
to deliver up the document referred to in the preliminary dec-
ree and also ordering him to retransfer at the cost of the

defendant the mortgaged property as directed in the said dec-

ree and also ordering him to put the defendant in possession
of the property.

Mr. Ramn Bharose Lal, for the appellants.
Mr. Ram Charan, for the respondents.

Hasan, C. J. and Srivastava, J.:—This ig the
plaintiff’s appeal from the decree of the Subordinate
Judge of Bara Banki, dated the 10th of March, 1930,
reversing the decree of the Munsif of Fatehpur, dated
the 19th of October, 1929.

The plaintiff held a mortgage by way of conditional
sale in respect of a plot of land situate in village Sarai
Mendoo pargana Sidhaur, in the district of Bara Banki.
The defendant’s predecessor-in-interest was the mort-
gagor. In accordance with the terms of the mortgage,
the mortgagee entered into possession of the mortgaged
property and it is admitted that he is still in posses-
sion of the same. In the vyear 1897 the plaintiff
brought a suit on the foot of the mortgage and obtained
a decree for forectosure in terms of section 86 of Act IV
of 1882, on the 15th of December, 1897. TUnder that
decree the defendant was allowed to deposit the mortgage
"money within a period of six months and in default
the decree contained the direction that the plaintiff shall
be entitled to apply for a final decree. No such applica-
tion has so far been made by the plaintiff.

1931
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On the 4th of May, 1929, the defendant made an

application to the court which had passed the decree

of the 15th of December, 1897, praying for permission
to deposit thie mortgage money and for recovery of pos-
-session of the mortgaged property from the hands of the
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w1 plaintiff, The court rejected the application on the
sar  ground that the time originally fixed by the preliminary
PSR decree for payment of the mortgage money had expired.
pmows.  The defendant preferred an appeal from the order of
the court of first instance and the learned Subordinate
Judge of Bara Banki has reversed the order and allowed
¢ hsam . the defendant to pay the sum of money specified in the
§rivastars,  preliminary decree within six weeks of his order, dated
" the 10th of March, 1980. This order contains also the
direction that in case the payment was made a final dec-
ree in favour of the defendant shall be made. As stated
before, from this decreec of the learned Subordinate
Judge the present appeal is made to this court by the

plaintiff.

We are of opinion that the appeal fails. The lower
courts have treated the question as if it were governed
by sub-rule 2 of rule 2 of order XXXIV of the Coda of
Civil Procedure. That rule is as follows :—

- “The Court may, on good cause shown and upou
terms to be fixed by the Court, from time to
time, at any time before a final decree is pass--
ed, extend the time fixed for the payment of
the amount found or declared due under sub-
rule (1) or of the amount adjudged due in res-
pect of subsequent costs, charges, expenses and
inferest.”’

The trial court was of opinion that no good cause
was shown for extending the time fixed by the prelimi-
nary decree for payment of the sum of money speciiied
therein. The lower appellate court is of opinion that
the defendant is entitled to an extension on grounds of
equity, justice and good conscience. We think that the
case is not governed by sub-rule 2 of rule 2 of order
XXXIV, above referred to. It clearly falls within sub-
rule 1 of rule 8 of order XXXIV. That rule is as fol-
lows :— '

~ "“Where, before a final decree debarring the de-
fendant from all right to redeem the mort-
‘gaged property has been passed, the defendant
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makes payment into court of all amounts due
from him under sub-rule (1) of rule 2, the
Court shall on application made by the
defendant in this behalf pass a final decree.”

We have already stated that no final decree debary-
ing the defendant from the right to redeem the mort-
gaged property has yet been passed. The defendant is
therefore entitled to make the payment and to ask for a
final decree ordering the plaintiff to deliver up the docu-
ment referred to in the preliminary decree and also or-

~dering him to retransfer at the cost of the defendant the
mortgaged property as directed in the said decree and
also ordering him to put the defendant in possession of
‘the property.

On behalf of the plaintiff, Mr. Rem Bharose Lal.
advocate, cited the decision of their Lordships of the
Judicial Committee in the case of Motilal v. Ujiar Singh
{1). That was a case which fell within sub-rule 2 of
rule 3 as it then stood and their Lordships of the Ju-
dicial Committee held that no good cause having been
:shown, there was no jurisdiction in the court to-extend
the time specified in the preliminary decree for payment
-of the mortgage money. Since the date of that deci-
sion, the rule of procedure has materially been altered.
“The rule now is, as we have already stated, that the
-defendant can make payment at any time hefore the final
decree, debarring him from the right o redeem, is
passed. Formerly sub-rule 2 of rule 2 was a part of the
«0ld rule 3 and the old rule 8 sub-rule 1 was that where
on or before the day fixed, the defendant pays into court
the amount declared due as aforesaid, the Court shall
pass a decree ordering the plaintiff . . . . . ; and sub-
rule 2 was that where such payment is not so made, the
‘Court shall on application made in that behalf by the pla-
intiff, pass a decree that the defendant be debarred from
all right to redeem the mortgaged property, provided that
the court may, upon good cause shown and upon such

: (1) (1928) TnR.. 55 T.A., 207.
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terms (if any) as it thinks fit {rom time to time post-
pone the day fixed for such payment.

From the foregoing analysis, it is clear that under
the old provisions of the Code, a defendant could ask for
extension of time upon good cause being shown in case
the plaintiff made an application for a final decree de-
barring the defendant from all right to redeem, but now,
when no such application is made, the defendant can
make an applestion for a final decree in his favour at
any time before a decree, debarring him from all right
to redeem, is jpassed. .

We accordingly dismiss this appeal with costs.

Appeal desinissed.

MISCELIL.ANEOUS CIVIL.

Before Mr. Justice Bisheshwar Nath Srivastava, and
Mr. Justice A. G. P. Pullan.
ABDUL HASSAN KHAN AND ANOTHER (OBJECTORS- APPRL-

LANTS) 2. B. RAIJBIR PRASAD AxD ANOTHER (GPPoSTIE:
PARTY-RESPONDENTS.)*

Provincial Insolvency Act (V of 1920), seetions 4 and 53—
-waqf deed executed by insolvent more than two ycurs
before adjudication, alleged to be fictitious—Insolvency
court’s power to decide the question of its being fieti-
tious.

Held, that the Insolvency court under section 4 of the:
Provincial Insolvency Act (V of 1920) has full power to decide:
that a waqf alleged to have been executed by the insolvent was
fictitious. Under that section the Insolvency cowrt can de-
cide all questions of title to any property which appears to be-
long to the insolvent and section 53 of that Act would apply
to actual transfers. Awjad Al v. Nand Lal Tandon (1) dis-
tinguished. Anwar Khan v. Mohammad Khar (2), Hinga Lal

v. Jwala Prasad (3) and Abadi Begam v. Kaniz Zainabi (4).
referred to. '

*Miscellanecus Appeal No. 22 of 1930 against the order of K. G.
Harper, Digtrict Judge of Sitapur, dated the 27th of Febrnary, 1920.
(L) (1930) 7 O.W.N., 877, (2) (1929) LL.R., 51 All., 550,
(8) (1928) 5 O.W.N., 964, (4) (1926) I.R., 54 L.A., 33,



