
■VOL. V I .

FU LL BENCH.

LUCKNOW SEPJ.es . 60i

Before Mr. Justice Wazir Hasan, Chief Judge, Mr. Justice 
Muhammad Raza cmd Mr. Justice Bisheshwar NatJi 
Srivastava.

T H E  JU N IO E  S E C E E T A E Y  t o  t h e  B0AEJ3 o f  E E -  
V E N U E , U N IT E D  P E O V IN C E S  a t  A L L A H A B A D . ^
I n  t h e  m a t t e r  o f  A  D E E D  E X E C U T E D  b y o n e  15,

T H A K U E  L A L T A  B A im S H  SING-H.^*  ̂ --------- -----

■Stamp Act {II of 1899) schedule I, articles 40 and 57—
Security Bond— Surety executing hand in pursuance of 
order of appellate court undertaJdng to pay a certain sum 
in default of decree— Order carrying out the order in appeal, 
and also hypothecating immovable property for its due 
performance— Stamp duty chargeable on such instru­
ment.

A court of appeal passed an order under order 41 rule 
6 (1 ), Civil Procedure Code, requiring security to be taken .from 
the defcree-holder for the restitution of any property which 
might be taken in execution of the decree and for the due 
performance of the decree or order of the appellate court.
In compliance with the requisition made by the Court the 
security-bond in question was executed by the surety who 
hypothecated landed property to secure payment of a particular 
sum in case the decree-holder was made liable by the decroe 
of the appellate court to pay meane-profits and in case of Ms 
failure to discharge- the liability.

Held, that the instrument must be deemed in the very 
iiature of it to contain a personal covenant on the part of the 
-executant to pay the sura stipulated in case the decree-holder 
failed to pay the same in pursuance of an order of the 
•appellate court, if any. In addition to this covenant im ­
moveable property of the executant is (also made security 
lor the due performance of the covenant'. This ihstniment 
therefore is a security-bond and is chargeable with a stamp duty 
=̂ f B s. 5 under Article 57 of the Stamp Act even; though the 
■security-bond may also be a 3'eed of mortgage. Article 

■40 of the Act is inapplicable aa? faae beoause that Article 
relates to a mortgage deed simplicitor and by its own terms 
excludes a “ security bond”  from, its operation aud therefore

Reference (Under. Stamp Act) No. 1 of 1930.



a mortgag'e-deed wiiicli is a.lso a security bond is clearly not
The Junior chai’ge'able under Article 40 o f the F irst Schedule o f the

Sbgbetaey j j 3(j2an Stiamp A ct, 1899. L a i  H a r ih m -  P r a t a p  B a k h s h

B o a r d  o f  S i n g h  y . B is h e s h a r  B a k h s h  S i n g h  (1).
PiEVENUB,

U n ited  { P e r  E aza , J. Article 57 o f the Stam p A ct should b e

making a special concession in favour i n t e r  a l ia ,  o f
ABAD. In mortgage deeds executed by sureties to  secure the due per-

form ance of a contract. Such deeds have always been treat-
OF A  UyitU - 1 1

e x e c u t e d  bv ed in  this Court as security bonds liable to  pay stamp duty 
under Article 57. To construe A rticle 67 otherwise would 

Bakhsh be subversiYe of the accepted legal principle that penal statutes 
and % xing statutes or fiscal A cts m ust be construed strictly
nnd in :aid of the subject and not against h im .

The Government Advocate (Mr. H . K . Ghosh) 
for the Junior Secretary to the Board of R'eveniis  ̂
United Provinces.

Messrs. D. K . Seth and K . N. Tandon, for Tbakur 
Lalta Baldish Singh.

H asan, C. J ;— The Board of Revenue under sec- 
tion 57 o f the Indian Stamp Act, 1899 has stated a 
case and referred it to this Court for decision as to the 
amount of stamp duty chargeable on a security bond 
executed by one Lalta Bakhsh Singh on the 11th of

■ March, 1927 in favour of the Registrar of this Court. 
The bond bears a stamp of Rs. 5, The Board of 
Revenue is o f opinion that the bond in question is 
diargeable with ad valorem duty under Article 40 of 
the Indian Stamp Act, 1899. W e have to decide as 
to whether the view taken by the Board of Revenue as 
to the amount of the stamp duty' is correct and i f  it 
is not we have further to decide under what article 
of the same Act duty is chargeable on the bond in 
question.

The circumstances of the case are as follows :—
One Arjun Singh obtained a decree for possessioc 

of certain immoveable property against Jagmohan 
Singh from the original side of this Court. JagmoHas 
Singh preferred an appeal to this Court from the decree

; (ly (1927) I.L.R., 8 Luck., 298.
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mentioned above. The decree-holder initiated proce- 
edinffs in execution for recovery of possession o f the The JumobSECB̂TARiy
property decreed. Thereupon on the 25th o f January j TO THE

1927, the jiidgment-debtor, Jagmohan Singh, mado 
.an application to the court o f appeal praying that the 
property in dispute might be placed in charge o f  a re- a t  a l l a h - 

ceiver and the execution of the decree might be stayed, thê  mattee 
The court of appeal disposed of this application by 
requiring security to be taken from the decree-holder 
for the restitution of any property which might be BAKHsa 
taken in execution of the decree and for the due per- 
forniance of the decree or order o f the appellate court.
This v̂ as done in accordance with rule 6(1) of Order H a sa n , c .  j .  

X T J of the Code of Civil Procedure, 1908. In  com­
pliance with the requisition made by the Court the sec­
urity-bond now in question was executed. Lalta 
Bakhsh Singh has hypothecated landed property to 
secure payment of the sum of Rs. 45,000 in case A rju n  
Singh was made liable by the decree of the appellate 
court to pay mesne-profits and in case of his failure 
to discharge the liability.

The question of law involved in the reference is 
the same which was involved in a previous reference 
by the Board of Revenue and which was decided by 
a Bench o f three Judges of this Court consisting of my 
distinguished predecessor Sir Lotjis S tuart, the late 
M r. Justice Gokaran N ath M isra  and myself. On 
that occasion the Court decided that the duty payable 
on such a bond was the duty prescribed by Ai:tiele 
57 of the Indian Stamp Act, 1899, a.nd that the bond 
did not fa ll under Article 40 of the same Act— Vide 
Lai Harihar Pratap Bakhsh Singh J, Bisheshar BaMsJi 
Singh (1), In ordinary circumstances I  should have 
thought that so far as this Court was concerned the 
matter was set at rest by the decision in that case but 
the Board of Revenue has again chosen to make a 
similar reference and the reason for this extraordinary

(1) (1927) Lli.E., 3 Lnct.. 298.
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9̂30 action is t h a t  s u b s e q u e n t  to  the decision mentioned
The Juni'̂  abov6 wliich Is dated tlie 8tli December, 1927, tlie 

Board referred a similar case to the High Court of 
boabd of Judicature at Allahabad for decision. The referenceBe VENUE)
United was accordingly heard and decided on the 20th of 

March 1929 by the Honourable Mr. Justice KendalL:, 
tbe Honourable Mr. Justice Young and the Honourable 

OP A DEBT- Justice K i n g . The learned Judges disagreed with
EXECUTED 1 ■ 1 1 1 , 1 •ONE thakue the View which tins Court had taken in the case nien-

baeS h tioned above and came to the conclusion that a bond
Singh, naturo as this was chargeable with duty

under Article 40 of the First Schedule of the Indian 
Hasan, c . J .  Stamp Act, 1899, and not under Article 57 of the 

same Schedule. The object of the present reference 
therefore in substance is to obtain a review and a re­
versal o f our previous decision.

A  copy of the judgment of the learned Judges 
of the High Court at Allahabad has been placed before 
US. This judgment so far has not been published in 
any authorized law reports, but that is immaterial. 
Greatest respect is due to the opinion o f the learned 
Judges and with a view to find grounds of concurrence 
with their judgment and of disagreement with my own 
in the previous case I  have read the judgment of the 
learned Judges more than once but with due reference 
I am uuable to accept their view and I  stil] adhere tO' 
the opinioiL-which I had formed on the previous occas­
ion.

A s already stated, the Board of Revenue is of 
opinion that Article 40 is applicable to this case and 
this is the view taken by the H igh Court at Allahabad 
also. It  appears to me that the said article is in- 
apphcable /acie. The article relates to a mortgage 
de’ed simplicitor and by its own terms excludes a. 

“ security-bond”  from its operation. Therefore a 
in^tgage-deed which is also a security bond is clearlv 

^let charge^l© under Article 40-of the First Schedule



o f the Indian Stamp Act, 1899. The instrument be- 
fore us must be deemed in the very natnre of it to The juwoi. 
contain a personal covenant on the part o f the executant to the 
to pay the sum of Es. 45,000, in case the decree-bolder.
Arjun Singh, failed to pay the same sum of money 
in pursuance of an order of the appellate court, if any. at ALLAix- 
In addition to this covenant immoveable property of 
the executant is also made security for the due per- 
formance of the covenant. This instrument therefore one thakto. , -i I liALTA
is a security-bond. baehbh

A t the hearing of this reference it was conceded 
that if  the duty is not chargeable under Article 40 it 
is chargeable under no other Article than Article 57. c. j.
Now Article -'7 is as follows:—

“ Security-bond . . .
“ or mortgage-deed. . . . executed by a surety to 

secure the due performance of a contract.”  It will be 
seen that a mortgage-deed of the nature described in the 
Article is mentioned only by way of an alternative to a 
security bond. It follows in my judgment tliat i f  the 
instrument in question is a security-bond it is charge­
able with duty under Article 57 and this result is not 
affected by the fact that the security bond may also be ri- 
deed of mortgage. It is not every deed of mortgage which 
is chargeable with duty under Article 57. Only such 
a deed of mortgage is chargeable under that Article 
with duty as is of the nature described therein, buu- 
every security bond is chargeable under that Article 
alone. It may be mentioned that the amount ,of duty 
is the same whether the instrument is a security-bond; 
or is a deed of mortgage of the nature described in the- 
Article.

In the case previously decided by this Court, 
the instrument then in question was treated as a rnort- 
gage-deed and the question raised for decision was as- 
to whether it was “ executed by a surety to secure the 
due performance of a contract.”  In  expressing iny

VOL. V I . ]  LUCKNOW SERIES. 605



Musan, C. J.

1930 opinion oxi that occasion I analysed the true nature
fHETuNWH of tlie whole transaction and came to the conclusion 

tliat there was a contract between the court and the 
Board of decree-holder to secure the due performance of whioU
EBYENTJE,  1 1 1
UNiTEn t.he mortffae'e-deed was executed by the surety.

PROVINOE3 °

The learned Judges of the High Court in the case 
mentioned above seem to me to hold that there may be

05̂  A deed

exkcttbd by an agreement but there was no contract for the reason 
lalta that the agreement was not enforceable by law. In

support of the view that the agreement was not enforce­
able by law the learned Judges have stated two main 
reasons. The first is that in case an order for stay oi 
execution upon furnishing security is made ex parU 
the order is liable to be set aside subsequently and it 
is also liable to be set aside or modified by way o f review. 
But if there were a contract, the contract could not be 
rescinded or modified at the discretion of one party 
and without the consent of the other. The second 
reason is that neither the Judge personally nor tlie 
Secretary of 'State for India in Council could be sued 
for any relief arising out of that contract.

I  presume that it will be readily admitted that 
there is nothing in the intrinsic nature of the agreement 
which w ôuld make it unenforceable by law. Clause 
(h) of section 2 o f the Indian Contract Act, 1872, 
says

‘ 'A n  agreement enforceable by law is a contract.’  ̂
Section 10 of the same Act is as follows —

^ ‘All agreements are contracts if they are made 
by the free consent of parties competent to cojitract, 
for a lawful consideration and with a lawful object, 
and are not hereby expressly declared to be void. ’ ̂

The agreement in the present case does not 
contain any element which may militate against the 
proyisions of section 10 quoted above. There were 
competent parties, there was a free consent, there was

606 th e  INDIAN LAW REPORTS. [v O L . VI.



a iiKtin, (I. J■

a lawful consideration; and there was a lawful object ____
and no [pro\dsion of tlie Indian Contract Act expressly j-omoiidEGBETABY
declares such an agreement to be void, l l ie  agreement 10 the
is therefore a contract within the meaning o f section 10 Revenoj.;,
o f the Indian Contract Act, 1872.

As to the first reason given in the jiTdgment of the 
learned Judges of the H id i Court it would suffice to say matoek

O o   ̂ OB' A  DET?T>
that the _power of tlie court to rescind or modify the con- executed by
tract on siifiicient causes being shown must be accepted as 'laltI'
an imjplied term of the contract and the second party to 
the contract must be understood to have given his con­
sent to tlie agreement on that terna. The second reason 
is based on an assumption, if  I may respectfully say 
so, that an occasion may arise fc>r enforcing the contract 
by means of a suit or for claiming damages for the brea.ch 
of it. In  the circumstances of such a case as this, to 
my mind, no such occasion can ever arise. So far as 
the court is concerned it shall have performed its pari 
of the agreement as soon as the security bond was executed 
and accepted and simultaneously the other party shall 
have performed its part of the agreement. The con- 
tract therefore becomes wliolly executed and there can 
be no question of a suit for specific performance. To 
my mind we are not justified in assuming that the court 
will act capriciously. For tlie sam.e reâ sons there can 
be no occasion for a claim for damages.

I have already said that when the court, rescinds or 
modifies tlie contract it does so in the exercise of its 
power inlierent in the contract itself. Eeference Ib 
made to the [provisions of the Judicial Officers’ Protection 
Act, 1850, with a viev/ to show that the Judge entering 
into the contract is protected from being sued in any 
civil court for any act done by him in the discharge of 
his judicial duty. T o my mind the fact that the iTudge 
cannot be sued in any civil court by reason of the pro­
visions of a special statute does not at all affect the legal 
character of the contract. In iriv judgment the A ct has 

: no' bearing whatsoever on the case of a contract into
' d.'7 AtT̂ ' ■
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Hasan, G. J.

1930 whidh a Judge may enter according to tlie genera,! law 
The jtoiok of the land. It is fiirtlier pointed out in the jLidgiiient 

of the High Court at AUahahad th.a;(i a suit founded c-o 
I™ ue!’  ̂ contract could not be instituted againnt

Ûnited’ Secretary o f State for India in Council. Here again 
ArAî AH- I am unable to see how the immunity of the Secretary 

<mr°iiATTEB of State for India in Council from being sued on a con- 
tract like tJtis affects the question whetlier this transaction 

OKB THAKtrajj., nature is a contract or not.
L alta

siS ĥ  '̂ vill be readily admitted tliat in all events the
matter is not free from doubt and difficulty. As ob­
served by Sir Louis S tu aet  in the case mentioned above, 
‘ ‘the practice in this Court and in the court of Judicial 
Commissioner has been uniform upon this point. Both 
courts have alv^ays treated such mortgage-deeds as lial:)le 
to pay stamp duty under article 57.”  I am therefore 
not prepared to overrule the existing practice and set a 
new line of action on a question (purely of tiscal interest 
to the Crov^m.

My answer to the reference again is thaf the instru­
ment in question is chargeable witli duty under Ai'ticle 
57 and not under Article 40 of the First 'Schedide of the 
Indian Stamp Act, 1899.

Eaza, J .~ I  am in full agreement witli the judg­
ment of the Hon’hle the Chief ,Tudge. In my opinion 
also the instrument in question is a security bond chcirge- 
able with duty under Article 57 and not under Article 
40 of the Eirst Schedule of the Indian Stamp Act, 1899, 
A security bond chargeable with duty under Article 57 
may or may not be a mortgage-deed. A mortgage-deed 
of the nature described in Article 57 is mentioned only 
by way of an alternative to a security bond. Every deed 
of mortgage is not chargeable witli duty under Article 
57. That mortgage-deed only is chargeable under that 
Article which is of the nature described tlierein. Every 
security ; bond is however cha,rgeahle under the said 

 ̂ to hold that a securitv
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bond chargeable with duty under Article 57 has
nothinp- to do with a morto'age although called he Jwiob 

,  • ■ ■ S e c b e t a b ya moitgage-deed. Article 57 should, in my opinion, to she 
be read as making a special concession in favour kbvenue! 
inter alia, o f mortgage-deeds executed by sureties 
to secure the due performance of a contract. Such at allah

,  . 1 , ™ ,  ABAD. I n

deeds have always been treated in this Court and the mattbk 
also in the late Court of the Judicial Commissioner of 
Oudh as security bonds liable to pay stamp duty under 
Article 57. To construe Article 57 otherwise would, in b a k h s h  

my opinion, be subversive of the accepted legal principle 
that penal Statutes and taxing Statutes or fiscal Acts 
must be construed strictly and in aid of the subject and 
not against him.

X would, therefore, answer the reference in the 
manner in which it has been answered by the H on ’ble 
the Chief Judge-

Srivastava, J. It seems to me very doubtful if  
an order of the Court directing the respondent to be given 
possession of the property decreed in his favour on his 
furnishing security for a certain amount fixed by the 
Court, can be properly regarded as constituting or giving 
rise to a contract between him and the Court. If it 
cannot be so regarded then it is not possible to treat 
the mortgage-deed executed by a surety in pursuance of 
the aforesaid order as one “ to secure the due perfor­
mance o f contract”  within the meaning of Article 67 
of the Stamp Act. But I  feel weighed down by the con­
sideration referred to by Sir Louis S tuart, C .J . in 
Lai Harihar Proiap BalihsJi Singh y . Bisheshar Bahhsh 
Singh (1) that it has been a long established: practice in' 
this province both in the late Judicial Commissioner’s

■ Court and in this Court to treat such deeds as governed 
by Article 57 of the Stamp Act. I  also feel that the 
Stamp Act being a fiscal enactment, its provisions 
should, as far as possible, be construed in favour of the 
subject. Under the circumstances and being in the

(1) (1927) I .L .E .,  8 L uck., 298.
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■The J unior 
Secbetabs

TO THE 
B oAED Of 
E e VENUE,

Unitex)
P rovinces
AT ALtAH- 
ABAD. Ln 

THK MATTEB 
03? A  DEED

executed by
ONE THAKUB 

L alta 
B akhsh
filKQH.

19S1 minority of one in the present Bench, I  do not feel 
sufficiently strong to record my dissent from the decision 
of the Full Bench of this Court in Lai Marihar Prataj) 
BakhsJi Singh v. Bisheshwar Bakhsh Singh (1).

With these remarks I concur in the order proposed 
by the Hon’ble Chief Judge.

By the Court :— The answer to the reference is 
that the bond in question is chargeable with stamp duty 
under Article 57 o f the First Schedule of the Indi<in 
'Stamp Act, 1899.

(1) (1927) I.L.R., 3 Luck., 298.

APPE LLA TE C IV IL .

1930
D ecenher,

19.

Before Mr. Justice Warn Hasan, Chief Judge, and Mr.
Justice Bisheshwar Nath Snvastam.

SANT BAKHSH a n d  a n o t h e r  ( P l a i n t j f f s - a p p e l l a n t s )  v .  

BHAGWANDIlSr SINGH a p p l i c a n t  a n d  a n o t h e h ,  
( D e p e n d a n t )  ( r e s p o n d e n t s . ) ’^

Civil Procedure Code (Act V of 1908), order XXXI V,  ruUs; 
2(2) and 8(1)— Mortga.ge~Foreclosnrc decree in ISOT— 
Defendant allowed to deposit mortgage money ivithin six 
months and in default plaintiff entitled to apply for final 
decree— Application for final decree not made hy phintiff 
— Defendant offering in 1929 to deposit mortgage money 
and praying for delivery of possession— Application, 
maintainability of.
Held, that nnder the old provisioiis of the Code of Civil 

Procedure a defendant could ask for extension of time upon 
good cause being shown in case the plaintiff made an fi-ppli- 
cation for a final decree debarring the defendant from all rigiit 
to redeem, but now, when no such application is made, the de­
fendant can make an application for a final decree in his 
favour at any time before a decree, debarring him from all 
right to redeem, is passed.

Where, therefore, a mortgagee obtained a decree for
■ foreclosure in 1897 in terms.of section 86 of Act IV  of 1882 and 

under that decree the defendant was allowed to deposit the 
mortgage money within a period of 6 months and in default

*Secoiid C m l Appeal No. 135 of 1930, against the decree of Pandit 
Bansiabar MiRra, Subordinate Juage of Bara 3an ld , dated the 10th of March, 
M30. reversing the decree of Bahn Tirbeni P'rasad, Mrmisif, Fatehpur at 
Bara Ban'ki, dated the 19th of October, 1929.


