
1892 Their Lordships will thorefore humbly advise Her Majesty that 
MoHEsn appeal should be dismissed, and the appellant will pay the
Nauam (303j;g of appeal.
M unshi

». Appeal dimissed.
T aextok

Nath Solicitors for the appellant: Messrs. T. L. Wilson 8c Co
M o it k a . ^

Solicitor for the respondents: Mr. J. F. Watkins.
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■^8^* SUfiJA KANT ACHAEYA ( D e f e n d a n t ) HE MANTA KUMARI 
Deoemher 6  (P tA X W M F l?.)

ani 16. [On appeal from the High. Court at Calcutta.]
night o f Suit—Unhanc.ament of rent, Sicit fot— Bight of a JLiwh, widow 

to sue fur en h a n D sm en t of rent as representing the estate of the deceased 
Minindar or as guardian of a minor son adopted to 1dm hj her— 
'Bengal JBent Act {Bengal Act V III  of 1809), ss. 31, 46, 47.

A  Hindix widow, ropioseniiag a zamindari interest in a mahal, sued for 
the rent upon a rent-paying tenure at an enhanced rate. She had, in former 
years, adopted a son to lior deceased husband. The defondant objected 
throiigliout that this son (deceased in 1884) having been of full age in 1881 
when this suit was brought, the widow was not entitled to sue at that time, 
he having that right;

Held, that the Courts belo-w had rightly diBallowed this objection. 
Thoi’0 was no su/Boient evidenee to show that the adopted son had attained 
majority when tliis suit was brought, and the plaintiJl could sue either in 
her character as widow of the deceased, or as guardian of the minor adopted 
son.

To bring into operation the special limitation enacted in section 31 of 
Bengal Act V III of 1860, whei’e deposit had been made tinder section 46, 
the deposit could only have been effectiyoly made of rent that had accrued 
due before the date of such deposit.

Two appeals, consolidated, from two decrees on one judgment 
(1st Fehruary 18G9) of the High Court, affirming two decrees 
(28th. Eehruary and 28th May 1887) of the Sutordinato Judge of 
Mymonsingh.

Both these suits related to the enhancement of the rent of a 
separate ten-annas portion of an' ancestral tenure named Tarati, 
eomprisod within a ten-annas share of zamindari Pakhoria

* Present: Lobbs JfACUAGnTEN, Hannek and Suand, and Sie JR. Couch.



Jarusahai, in the Mymensingh district, and forming part of a 1892 
larger tenure named Kilglaati. The gTound of enhancement 
alleged "Waa that the rent of the latter, i.e., Kilghati, had Ibeen A ohaeta. 

decided by the Sadar Divani Adalnt in 1806 to he enhaneeaUe jiemInta 
in its entirety, and had heen accordingly so enhanced ; and that Ecmaei- 
Tarati, part of that tenure, had hecoino liahlo to f-urther enhanoe- 
ment, according to the custom .prevalent in the district and 
pargana, by reason of the rent paid by the defendant before the 
BengaU year 1288, corresponding to 1881, being less than that 
paid in similar m a h a l s  by holders of i j a r a  t a h h s  ia the sitrroundiag 
parganas. The defendant, now appellant, denied the plaintiff’s 
right to enhance, either at all, or to the extent demanded.

Qiuestions wore raised in the Courts below as to the real charac­
ter of the tenure held by the defendant, described in some of 
the documentary evidence as “ maurasi ijarci,”  and reference was 
made to the decision of 1806 and the terms of a lease made in 
1808 between persons now represented by the parties. It was 
also* considered whether the defendant had held of the plaintiff 
and her predecessors in estate as proprietors of a separate share 
and independently of other co-sharers. When it had been decided 
that the plaintiff was entitled to a decree for rents at rates ia 
excess of those previously subsisting, the rates weie then determined.
But the only questions on this appeal were in the first suit as to 
whether Maharani Sarat Sunderi Debi, the plaintiff, who was 
widow of the late JogendraNarain Boy, zamindar, had been, when 
she sued, in a position to bring the suit, she having adopted a son 
to her deceased husband; and in the second suit a point was 
involved as to the proper construction of section 31 of Bengal 
Act Y III of 1869 in connection with sections 46 and 47.

The widow, who died pending the suits, was now represented, 
as she had been in the appeals to the High Oourfc, by her daugh­
ter-in-law, Rani Hemanta Kumari Debi, widow and cxeoutris of 
the late Kumar Jotindra Narain, the son' adopted by Sarat 
Sunderi to her deceased husband. Jotindra Narain died in 1884.
The first suit was brought on the lOfch July 1882 (27th Assar 
1289) for,, enhanced rent in arrear, after service o£ notice of 
enhancement, dated 4th January 1881, with cesses and interest, 
amounting to Bs. 6,790, in respect of the Bengali year 1288, or
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1893 12tli April 1881 to ISfcli April 1882. Tho second suit was brouglit 
SuBJA Kani' against ihe same parties on tJio lOtli April 1886, -while the

AonAEYA first suit was still pending, to avoid tlie possible bar of limitation as
c l a i m ,  a n d  t o  r G c o v o r  t h e  r e n t ,  a s  sougM t o  b e  

K umaei. e n h a n c e d  i n  t h e  f i r s t  s u i t ,  in r e s p e o t  o f  t h e  s u b s o q u o n t  y e a r s  1289 
1290, a n d  1291, a n d  t h e  f i r s t  p a r t  o f  1292.

In tho first suit the Subordinate Judge, after obtaining the 
report of a Sub-Deputy Collector, deputed to make enquiries as to 
the area and quality of the lands in suit, and the rates prevailing 
in the district, decided in the plaintiff’s favour, decreeing an 
onhanoed annual rent of Bs. 4,076.

In tho second suit the Subordinate Judge held that limitation 
of sis months under section 31 of Bengal Act V III of 1869, on 
■which the defendant roliod, was not applicable. He found that 
tho deposits purporting to have been made by him under Beotions 
46 and 47 were all made before the expiration o! the respeotive 
years in respeot of which tho plaintifl sued; in other words, 
Before the rent, which was annual, was due. l ie  also disallowed 
that part of the claim which relatod to the rent for the unexpired 
year 1292 as being a proiaatnre claim. But he made a decree 
in the plaintiff’s favour at the rates, as enhanced in the first of 
these suits, for the years 1289, 1200, and 1391.

In the first suit, on appeal and cross appeal from the Subor­
dinate Judge’s judgment to the High Court, his decision was 
affirmed in all respects.

In the second suit the High Court dismissed the defendant’s 
appeal on the ground that the deposits of rent in question had not 
been mado in accoidance with law, disposing of tho appeals in 
both suits in a singlo judgment (doliverod by PiitssEr aud Ghos% 
JJ.) which, on the points now raised, was as follows

“ It apxJoMs tliat thG oLjootioa really taken by tlio defendant, and prosiseil 
by him tmlil the last alage of tho oaso, after tho ovidonoe had heen taken 
and the avgumeBts o£ tlia pleaders on hotli sides laid before tho Saliordiiiaiio 
Judgo for decision, was, that tlie suit had been brouglrfc by the lady on lier 
own account, and tlmi iuasmucJi as sho had adopted a soa wliohad Bttained 
ma;iority, she was not eompatent to sue. Wliether the adopted son, Jotini 
cIm Ifaa-sin 'Boy, bad attained majority or not at tho time of tho institution 
of tto stdt, does not appear oa the eyidetice on tho reeord. There is no 
OTideneo cither way, oxcept that we are referred to tho terms of liis willj
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i>.
H b m a n t a

K t j m a b i .

the first clause of wJiioIi refers to a previous will executed by bim, from • 
whicli we are asked to infer, tiiat at the time lie made Iiis previous ■will, ie  ~ 
had attained Ms majority. It is impossible for us to form any eonclusioa 
from sucli a statement. 'We are also refeiTed io vague statements made by 
two or tliree witnesses as to his age. It is impossible from tbe eTidenee 
of tliese witnesses to ootne to any reasonable couolusioa as to bis exact 
ago, or tbat be bad attained ma]ority before tbe institution of tbe suit. 
From tbe proceedings on the record of tbis case, it seems tbat tbs plaintiff 
bad all along acted as proprietor of tbe estate, and tbat she bad been, so 
regarded by tbe defendant. Her own name was registered as proprietor, 
and continued until Jotindra Warain Eoy asserted bis right on attaining 
majority. la  tbe rent-receipts granted by ber, which wore put in as 
evidence by the defendant, she appears as the actual lirojsrietor. The notice 
of enhancement Bcrved on the defendant, bearing date the 15th Pous 1387, 
also purports to proceed from her ia her own right; and the rent at the old 
rates, which alone tbe defendant admitted was payable, was deposited by 
him in the Colleotorate also in her name as propriator. If, therefore, tho 
suit be regarded as brought by tbe plaintiffi in her own right, as apparently 
it was, the objection cannot be regarded by us as in any way fatal. If the 
suit was brought in her own right, it was simply a case of assignment of 
her interest in the suit to Jotindra Narain. If, on the other hand, it bo 
regarded as a suit brought by her on behalf of her adopted son, the 
miuor, it is not proved that on that date she was incapable of suing because 
her son had attained majority; and we may observe that there can. be no 
doubt that when he attained majority, he by his acts approved what may 
have been done on his behalf.”

As to the appeal in tlie other suit, the judgment proceeded 
thus:—

“ This appeal relates to a suit brought by the same plaintiil for arrears 
of rent for the years 1388,1390, 1391 and up to the Falgun iist of 1393, 
tbat is to say, for years subsequent to that which formed the subject of 
the previous suit, and at the same rate of rent which was there claimed. 
Tho defendant deposited tho rent at the old rates for all these years within 
the period ranging from the 37fch to the 30th Oheyt of each year, and 
pleaded that, inasmuch as this suit had not been brought within sis months 
from the dates of deposit, it was barred by lijnitation. under the provisions of 
section 31 of tho Esnt Act (Bengal Act YIII) of 1869. To this ths plaiatiiF 
objected, that inasmuch as the deposits had not been made in accordance 
with law, but bad been made before the rents fell due and were therefore 
premature, the defendant could not get the benefit of that law. Other 
objections were made which it is unnecessary to consider- W e agree with 
the Subordinate Judge in thinking that tbe suit was not barred by limita- 
tion, and that, consequently, the plaintifi was entitled to ddeeree for
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1892 arrears of rout at the rates given ia the other case. Tliis is the only 
S~m ^ "K ant appeal hofore us. W e observe that the rent for the

^OHAEYA "P I'algun list has been disallowed, inasmuch as it was held
o. in the previous case that rent was not payable by monthly instalments, hut 

K umabi^ only at the end of each year. This matter has not been brought before us 
in appeal. The result is that tliis appeal is also dismissed with costs.”

On this appeal

Mr. T. S . Ooioie, Q.O., and Mr. J. II. A . Branmi appeared for 
the appellant

Sii’ II. Dewey, Q.O., and Mr. B, V. Doyna for the respondent.
I ’or the appellant it was argued that the first suit could only 

have hoen instituted hy, or on behalf of, the adopted son Jotindra 
Navain. He should have sued in his own name, if of full age, 
or if he was not of full age, the widow roight have sued as hia 
next friend, or guardian, on his behalf. There was, however, 
evidence on the record, to which referenoe was made, showiag that 
he had attained eighteen years of age when the plaiut in the 
first suit was filed. Eeference was made to Ram Kannye Oommee 
V. Meernomoyee Dossee (1).

The chief gro.und of appeal in the second suit was that the 
claim for rent for the years 1289, 1290, and 1291 was barred by 
the deposit of the rent admitted to be due before suit brought 
under section 31 of Bengal Act V III of 1869. As to service of 
notico reference was made to Tammonee Koonwaree v. Jeehun 
Munchir (2).

Counsel for the respondent were heard only as to the date of 
rent due and service of notice.

Mr. T. If. Coioie replied.
Their Lordships’ judgment on IGth December was delivered by
S i b . E. O o u c h .— The suit in the first of those appeals was 

brought by Sarat Snnderi Debi, widow, executrix of the late Eaja 
Jogendra Nax-ain Roy, to recover from the appellant the rent at, 
aa enhanced rate for one year, ending on the 11th April 1882 
of a separate ten-annas share of lands held by the appellant 
under a lease which was perpetual and heritable, but the rent of 
vrhich was liable to be enhanced under the provisions of Act VIII

(1) 3 W . B., 49. (3) 6 W. E„ Act X  99.



of 1869 of tlie Bengal Council. Eaja Jogendxa- Naraia Eoy, i893
■who was tho owner of tbe ten-annas share, married Sarat Sundeii Kani
Debi, and after his death, the date of which does not appear in Acha.byi. 
the proceedings, she adopted a son to him, named Kumar UBMls-Ti. 
Jotindra Narain Hoy, who married the respondent and is now E u m a e i. 

dead. The first Court decided that the plaiatiJ  ̂was entitled to 
rent for the year at an enhanced rate, and made a decree for it 
fixing the amount. This decree was affirmed on appeal by the 
High Court.

The plaint stated that the plaintiff had the title to and the 
possession of the ten-annas share, whioh, by a partition of the 
zamindari, was recorded as No. 122 in the Collectorate of the 
district, and that the defendant had been paying to the plaintiff 
the old rent. The defendant, the present appellant, in his written 
statement took many objections to the suit, but Mr. Cowie, in 
.opening the case for him, said that the only question for deter­
mination by then’ Lordships was whether the plaintiff had a right 
to bring the suit. This question was raised in the written state­
ment, by the allegation that Jotindra Narain Roy, having come 
of age long before the institution of the suit, the plaintiff was 
not entitled to bring the suit, in respect of the zamindari left by 
her husband. The first of the settled issues is : “  Whether the 
plaintiff has a right to sue for enhanoomont ? ”  Now the allega- 
ticn in the plaint that the defendant had been paying the old 
rent to the plaintiff was not denied, Consequently the defendant 
could not dispute the plaintiff’s title. He could only show that 
it had expired, and that therefore the plaintiff was not entitled 
to any rent. In addition to his written statement, the defendant, 
in a petition filed on the 5th Deoexaber 1883, in answer to a 
petition filed by Jotindra Narain Iboy for the substitution of his 
■name for that of the plaintiff, said that the plaintiff was the 
owner only during the son’s minority, and that, as the son attained 
majority before the institution of the suit, she had no right to 
bring it. Construing the issue with the written statement and 
this petition, the question to be tried appears to be whether the 
son had come of age before the institution of the suit. Thiis 
would be the question, whether the plaintiff was suing in het 
own right or as guardian of her minor son. It is unnecessary to

87
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1 8 0 3  consider the effooi o f  i h e  title to the plaint, where she is called 
S u b tT k ^  “ widow of the late Eaja Jogendra Nath Eoy, mother of Sriman 

A c h a b t a  Kumar Jotindra Narain Eoy, minor,”  which may he consistent 

H e m a n t a  with her suing in either character. The plaint rather supports 
EmuEr. ]̂̂ at she was suing in her own right. Two of the

plaintiff’s witnesses deposed on cross-examination to the age of 
Jotindra Narain. Eoy. The defendant did not give any evidence 
of it. A  will of Jotindra Narain Eoy, made when ho admitted­
ly was of age, referring to a previous will executed hy him, was 
also relied upon. Their Lordships agree with the judgment of 
the High Court, which said that it was impoBsible to form any 
conclusion from the statement in the •will, and impossihlo from 
the evidence of the witnesses to come to any reasonable conck-' 
sion as to his exact age, or that he had attained majority hefore 
the institution of the suit. Therefore the only question for their 
Lordships’ determination xnust he decided in the 'plaintiff’s favour, 
and their Lordships ■will humbly advise Her Majesty to aiBrm 
the decree of the High Court and to dismiss this appeal.

The suit in the second appeal is between the same parties, and 
was brought for enhanced rent of the property for the three 
subsequent years and part of a fourth year. The only defence 
relied upon before their Lordships was that the old rent and 
cesses for each of the three years were tendered to the plaintifl 
in proper time, and she not having accepted them they were 
deposited in Court imder Act V III of 1869 (Bengal Ooimcil), 
and tha plaintiff brought no ŝuit within six months of the date 
of the deposit, and so the claim for rent at an enhanced rate 
was barred by a special law of limitation. As to the part of 
the rent for the fourth year, the defence was that the rent 
■was payable yearly and was not duo. Section 46 of Act Y llt 
of 1869 enacts that if any under-tenant or raiyat shall ten­
der payment of what he shall consider to be the full amoiuit 
of rent due from him at tho date of the tender, and if tlie 
amount so tendered shall not be accepted and a receipt in fuU 
forthwith granted, the under-tenant or raiyat may deposit the 
amount in the Court having juriscliction to entertain a suit for 
the rent. B y section 47 the Court is to issue a notice to the 
person to whose credit the money has been dopositcd, and serve it.
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By section 31 it is enacted that wlienover a deposit on account of igga
rent shall have been made no suit shall be brought against the
person making the deposit on account o f any rent wMoh aoonied Aohabta

tlue prior to the date of the deposit, unless the suit bo instituted Hemanti
within sis montlis from the date of the service of the notice EtrMini.
requhed by section 47. The rent for the first of tho three years
became due on the 12th April 1883, for the second on the 11th
April 1884, for the third on the 12th April 1885. The deposits
were made on the 10th April 1883, the Sth April 1884, and the
11th April 1885, all before the esi)iration of the year -when the
rent became due. The words of the Act are plain that the
deposit must be of rent which accrued due prior to the date of
the deposit. They do not admit of any other construction. The
first Go\n't disallowed the rent for the part of the fourth year on
the ground that it was not due, and made a decree for rent for
the three years at the rale 'which had been fixed for the year in.
the previous suit. The High Couri, on appeal, affirmed that
decree, and their Lordships will humbly advise Her Majesty to
affirm the decree of the High Court, and to dismiss this appeal,
The appellant will pay the costs of the appea-ls.

ApX^als dismissed.

SoUoitors for the appellant: Messrs. Barrow and Rogers.
Solicitors for the iespondent: Messrs. T- L. Wihon Oo..

0. B.
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Before Sir W. Comer Peilieram, Knight, Chief Justice, and'
Mr. Justice Norris.

BAKSHI AND ANOTHER (PtAIlITIFKS) V. NIZAMUBDI Air»
OTHEBS (Dbi'bkdants).* December

Mes judiewta-^Jient suit Decree as to rent payalle for former years—
Evidence of rent payable.

The plaintiffs sued the dofendauts for rent of a certain jots, alainiing a 
liigher rent than the defendants admitted. The High. Oouxt in second

* Appeal from Appellate Decree No» lOSS of l89l, against the decree of 
Baboo Ealli Prosxiano Mooterjee, Subordinate Judge of Tippera, dated 
the aOLli o£ March 1891, modifying tho dooree o# Baboo Kalli Puddo 
Mookcriee, Muusiil of Moai'adnagoru, dated the X9lli of I'ebruai'y 1890.


