
legal or illegal. That question is of no importance 3.930. 
in the circumstances o f  the case. Kinq-

Hence we dismiss the appeal. The accused is on 
:bail. The bail bond will be discharged.

Appeal dismissed.

VOL. V I.] LUCKNOW SERIES. 475

E m p e r o b .
T .

M a s t  R am

A P P E L L A T E  C E IM IN A L .
Before Mr. Justice Muhammad Raza and Mr. Justice D ecem ber,

A .  G. P .  Pullan.

.DWAEKA ( A p p e l l a n t )  t;. KIN G-EM PEEOE ( C o m p l a i n -  
a n t - b :b s p o n d e n t )  .*

Evidence Act (I of 1872), section QTl— NoiJiing discovefed in 
connection with the crime from the information given by 
the accused— Section ‘27, Evidence Act, applicahility of— 
Motive— Gorroboration— Murder case— Evidence of mo
tive or of commission of crime to he considered in a mur
der case.
Held, that section 27 of the Evidence Act has no appli

cation "where nothing in connection with the crime is discover
ed as the result of any information given by the accused.

Held further, that in a case of murder the proper course 
to adopt is to examine the evidence as to the comniission of the 
crime and not the evidence establishing a motive for the 
murder. The motive may never be discovered and the sug
gestion of a motive—possibly a wrong motive— may well lead 
the Court astray.

A motive can hardly be considered as corroboration of the 
■evidence of an ’eye-witness.

Mr. N. N. Sinha for the accused.
The Assistant G-overnmeilt Advocate (Mr. Ali 

''Mohammad), for the Crown.
R aza. and P u l l a n , JJ . Dwarka Kumhar and 

Thakur Pasi have been convicted hy the learned 
Sessions Judge o f Lucknow of the offence o f murder 
under section 302 o f the Indian Penal Code, They 
haye been sentenced to death and the sentence is before

*G rim inarA ppeal No. 489 of 1930, against tile order o f L . S. W bite,
Sessiona Jutlge of Jjrielcnow, Yiated the 13th o f N ovem ber, 1930, seBtencnig 
the appellant to deatli.
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i'-5oO. US for confirmation. Both of tliem have submitted

Pullan, JJ .

appeals from jail in which they entirely deny that they 
kSo had any part in the crime. Tiilshi Pasi, who was a 

e m p e r o b . J ^ e s i d e n t  of the village o f Samesi, was undoubtedly 
murdered. He received several severe wounds presum- 

Earn and ably from a gandasa or similar Aveapon. The murder was 
reported on the 3rd of June at 9 a.m. at the police 
station Mohanlalganj by the village chauhidar of 
Samesi named Imami. The Sub-Inspector in charge 
o f thp police station went to the village which he 
reached at midday. He held an investigation and 
sent the body for jm t mortem examination to tlie 
Lucknow Medical Hospital. The body was examine'd 
by a doctor on the 4th, o f June, but unfortunately the 
doctor did not state at what hour he had conducted his 
examination. It is most essential that the time o f the 
post mortem should be recorded, as in many cases it 
assists the court in determining whether the death 
took place at the time alleged or not. In this case all 
that we know is that the body was despatched at 3 
p.m. from Samesi 24 miles from Lucknow by 
kachcha road in a bullock cart and that it was exa
mined on the 4th of June. I f  it was examined in 
the morning, as we would expect, we would be in
clined to think either that 48 hours had not elapsed 
since the time of death, or that the time stated in the 
first report and by the witnesses for the commission 
of the crime is erroneous. It is unfortunate that we 
can draw no conclusion from' the f  ast mortem  examina
tion except that it appears likely that the murder was 
committed earlier and not later than the time stated. 
This fact in itself is o f  some importance because even 
i f  the murder was committed as late as midnight there 
was an inexcusable delay in making the'first report at
9 a.m. The c/iaw/aWtir appears to ha,ve Waited for 
four hours before leaving the village and then waited 
on the road-side until he could catch a motor lorry 
going to Mohanlalganj. The village being only, ten



miles from Mohanlalganj lie coold easily have readied 
the police station in the early hour o f the morning, and dwaeka
the Sub-Inspector might have commenced his investi- ring-
gation some four hom'‘s earlier than he did.
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The learned Sessions Judge vvlio\ has convicted 
these persons of murder commenced his judgment by 
saying that the first point to be considsred is the 
evidence establishing a motive for the murder.’ ’ We 
cannot accept this statement- In our opinion the 
proper course to adopt is to examine the evidence as to 
the commission o f  the crime. The motive may never 
be discovered and the suggestion o f  a motive— possibly 
a wrong motive-—may well lead the Court astray. W e 
prefer to commence our consideration o f this case vsrith 
the first report. This report appears to be an unstudi
ed production of a village chauJcidar. There is in it 
no suggestion of manufacture and the only suspicion 
which can be attached to it is that it was made late, 
and this may certainly be accounted for by the negli
gence of the chauJcidar in preferring to wait for the 
motor lorry rather than proceed direct to the station. 
The report runs as follows :

'X a st night Tulshi, son o f  Doli Pasi, Gorait 
of Behari Lai,: Mukhtar, resident of 
Samesi was lying in bed at the door of 
his house. Between the hours of 12 and
1 some unknown person killed him with 
Si gandasa Sind spear. Injuries have 
been inflicted on his head, arm and 
neck. Lekhai Pasi a resident o f  the 
village was coming back from tHe place 
o f Ishri Pasi having seen a dance, who 
seeing Tulshi writhing raised an nlarin 
and then females! frorn inside Tulshi's 
house cried out. The chain on tEe 
outside o f the door was fastened. This 
was unfastened by Tulshi’s mother.



1930. A  little later Tiilshi died. I  do not
know if Tiilshi made any statement or

Empbeob. report is purely formaL When,
tile Sub-Inspector reached the village he found the

Bam and body in the place where the murder is said to have 
’ been committed, tliat is to sa,y oiifcside the door of the 
house, which goes by the name of one Lekhai, who is 
de:ul, t'lnd who vv̂ as either the uncle or the bi’other of 
Tiilshi deceased. This house adjoins the house of 
Tulshi. It is stated that some clrjed blood was found 
at the place where the body was lying. It does not 
appear, and the fact strikes us 'as remarkable, that 
Lekhai Pasi has ever been exRinined either by the 
Magistrate or the Judge. We do not even know who 
Lekhai is, but we find from, the m..np prepared by the 
Siib-Inspector that the house marked No. 7 belongs to 
Ajiidhia and Lekhai Pnsi. It is Ajudhia and not 
Lekhai w.ho has been put forivai'd âs the man who 
found the body fi.rst and who indeed states tl,ia.t he was 
an eye~Avitness of the crime. There is a second and 
very important point which we observe in the first 
report and tliat is the statement that the door was 
imchaiued from the outside by Tulshi’ s mother, The 
case which has been believed by the len^ned Sessions' 
Judge is built up on the facts that Tulshi’s w ife had 
been foimd by her husband to have been unfaithful 
with Dwarka oocusedv that Tnlshi had on that account 
refused to eat food cooked by her, that he had brought 
his mother into his house to cook his food and that she 
and his wife were both sleeping together in the house- 
on the night of the murder. We cannot understand'

' *wiiy, if tihis Wfi:S' the case, the oliauMdar sh.ould have 
definitely stated that Tulshi’ s mother opened the door; 
from the outside. But as to the failure of the courts 
to examins Lekhai we find an explanation o f this In 
the police diary which we have perused in the interest 
of the accused, for Lekhai, tke brother o f A judhia is:
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thei'e recorded as making a statement to the police 1930.
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whicli does noij sliow that he himself was the first to  dwarka 
see the injured man and therefore is inconsistent with 
the first report, and further does not in any way bear ^mfbeoe. 
out the statements made by Ajudhia as to the comphcity 
of Thakiir in the crime. Ajudhia himself is the Bam and 
principal witness for the prosecution. H e gives 
evidence incriminating both the accused persons. 
According to his statement Thakur, who is a Pasi 
living in a village about eight miles away from Samesi^' 
came to his house on the day preceding the murder, 
that is to say on tlie 2nd of June, and while at his 
house was called by the w ife of Tulslii and went with 
her to TiilpJii’ s house, suggesting no doubt that Tulshi’ s 
wife and Thakur were conspiring together to kill her 
linsband. In the evening according to A judliia this 
Thakur suggested to him that they should go to the 
nacA or dance at the house o f Ishri Pasi which was 
mentioned in the first report. On the way they called 
for Dwarka but both Thakur and Dwarka stayed 
behind on the pretext of wishing to make water 
and did not go to the dance.; It does not appear why 
they should have stayed behind for the murder is not 
supposed to have taken place until much later after 
Ajudhia had gone to bed and after Thalmr had come 
and lain down on the bed beside him. W e have read 
the statement of Ajudhia both in the Vernacular and 
the English notes prepared by the Judge and there are 
some discrepancies between the two in matters of 
detail, for instance, the Jiidge has written in his note 
‘ ‘I  was woken up by Tulshi calling out and I  saw 
Dwarka and Thakur struggling with Tulshi'. I  
shouted and I  saw Dwarka hit him on the head with 
a, gandasa. He told Thakur to heat me and ran at me with' 
a so I  ran away. I ran into my house and
shouted and the two aGCUsed were still there. I  went 
out when I  heard other people a i - r i v i n g . I n  the 
Vernae.ular record we do not find any mention of a- 
shout bv Tuislai except In the cross-examination.



Ajudllia is merely reported to have said that he saw 
dwarka Dwarka and Thakur struggling with Tulshi and said 
King- ' ‘What are you doingT ' There is no word to 

iiMPEROE. j.0pj.Qgent ' ‘shout”  in the Judge’ s note. In the 
Vernacular also Dwarka is said to have struck the 

Raza and deceased on the head, not on the neck and it is not said 
lu an, •• • the Vernacular that either Thakur or Dwarka ran • 

at Ajudhia with a gandasa. Moreover the Vernacular 
record does not show that A judhia came out when he 
Ifeard others arrive but that he came out when they 
(namely the murderers) had gone. This appears to 
us to be a strange description o f  the murder. The 
murderer or murderers dealt this man five blows with 
a gmidasa or a similar weapon, undoubtedly when lie 
was asleep, and to say that two men were struggling 
with him is a most unnatural expression. No one 
intending to murder another with a gandasa, when he 
was asleep, would struggle with him. He would 
strike him standing at some distance from the bed. 
Ko doubt if A jndhia woke np and sa w two men struggling 
Tvith Tulshi who was lying down he might have said 
'What are 3̂ ou d o in gs ’ but this was not a likely 

remark for him to make if he saw two men killing 
Tulshi with di. gandasa. It  is true that it was a dark 
night and we would not have 'examined the statement 
so minutely had it not been for the fact that it is in 
oor opinion practically the only evidence against both 
the accused. The stateinetat itoo that Tulshi’s wife 
called Thakur is not in accordance with, her statement 
on this point.

The Judge himself had some hesitation in accept
ing the statement of Ajudhia which, as we have 
already pointed out, is entirely inconsistent with the 
first report, and was made only when the Sub-Inspector 
went to the village leaving unexplained the reason why 
Ajudhia, when he found his neighbour dying and 
hitnself was the first to lift! up his head and give hiro.
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water, did not at once tell Tiilshi’ s brothers that lie had isso.
■seen and recognised the murderers. The Judge has dwaeka 
observed however that he is prepared to believe the 
statement, if it is sufficiently corroborated and he fonnd 
as against Dwarka the corroboration first in the 
existence of a motive and secondly in Dwarka’ s conduct Bam  and 

in getting his sister-in-law to hide the gandasa and 
subsequently in giving it up. A s against Thakiir he 
admits that there is no known motive but he finds 
corroboration in the recovery from Dwarka’ s 
possession of a saluka or dandi which, as the Judge 
observes, fits Thakur passably well and in the produc
tion of a stick and a lota with a string which a,re said 
to have been left by Thaknr at the house o f  A judhia  
and found next day in the possession of A judhia ’ s 

little boy.
First we shall consider the alleged motive for the 

crime, although we can hardly consider that a motive 
is corroboration of the evidence of an eye-witness.
Dwarka, who is a I’̂ umhar by caste had partnership 
with Tulshi in cultivation, and Tulshi’s wife 
Kaunsillia is prepared to say that he was her lover- 
Sh© says quite definitely that she gave up her love for 
her husband when she began to love Dwarka. She 
tells a long story as to how Dwarka was found in the 
house of Tulshi and escaped eight days before the 
murder. She also says that on account of this Tulshi 
wished at first to send her back to her father but finally 
consented to keep her on condition that his mother came 
and cooked his food. There is nothing in Eaiinsillia^s 
■statement to suggest that she bears any love for Dwarka,
■on the contrary it appears that she wishes to incrimi
nate him as far as possible. She is borne out in Her 
■story by the statements of her brother-in-law 
the Mukhia Raghubar and by A judhia. But none of * 
their statements goes to show more than this, namely 
that Tulshi was seriously displeased with his wife 
l)ecause o f her misconduct. Admittedly Dwarka has



1930. a wife who is blind and it does not appear that 'he ever
Dwarka offered to give up his wife or that he intended to do so.
King. ^he mere fact, if it is a fact, that he had intimacy witK

BMPEaoB. Kaunsillia is not really a motive for the murder o f
Kaunsillia’ s husband. His love for .her might give 

Basa and rise to some motive for murdering her husband, but i f  
PuUan, JJ. know what that motive was. The^

second point relied upon by the learned Sessions Judge 
for corrohoration is the story of a certain gancJusa. 
The gnndasa is said to belong* to BwarKn. Such 
gmdasas are in the possession of almost all Indian 
cultivators. There is notliing to connect this qandasa 
witli the crime except that it is one of m,any tliousands- 
of weapojis with which tliiit crime could have been 
committed. It was found in the following circumstan
ces. Dwarka was taken by the police to his own honse 
where in the presence of witnesses he asked his sister- 
in-law Mrisammat Mahraja where his gandasa was. 
She took th.e police party to a field where she pointed' 
out t|ie exact place vdiere the gandasa was hidden and 
Dwarka picked it up. W e are unaware how the- 
conduct o f Dwarka on this occasion can be used as 
evidence against him. Section 27 of the Evidence A ct 
has no application because nothing in connection with 
the crime was discovered as the result o f  any informa-- 
tion given by Dwarka. The Sub-Inspector says very 
clearly that the place where the gandasa was ITidden 
waiS pointed out by Mahr^aja. The itself is
not proved to be the weapon with which the crime- 
was committed and we cannot take into account any 
statement made by Dwarka to the police or in tlieir 
presence to the effect that he had given i)ie, gandasa to 

: Mahraja. Moreover ;the evidence'of Mahraja is itself
hardly credible. Criminals are stated to make foolish 
mistakes, but we find it difficult to believe tha,t a man 
having committed a murder with a gandasa from.

had removed all incriminating stains would' 
hand it over to his sister-in-law with whom he was oa
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bad terms with a request that she would hide it. I f __
he wished to hide the gamdasa, though, why he should dwaeea
have done so we cannot say, he would have hidden it king.
himself, and not asked his sister-in-law to do so so 
that he might raise up a witness against him self; and 
M aliraja’ s own statement is most vacillating. She and̂  
says in one place that she did not hide the gandasa at 
all but mere] put it in the field and it was only in 
re-examination that she said that she had put a little 
earth over it. W e cannot find in this gandasa story 
any corroboration w]iat8\."ej: o f the statement of 
Ajudhia.

As to Thakur the corroboration is eeeii by the 
learned Judge to require some explanation. The 
>story is that Thakur, when he went to spend the day 
wuth A judhia in order to commit a murder in the 
night, was so careless that he left behind him in 
Ajudhia’ s house not only his saluJca ot waistcoat but 
his stick,and his lota. It is true that Thakur may 
have left these articles behind him in A judhia ’ s house, 
but if he did so we should rather think that this was a 
sign of his innocence than a sign o f  hivS guilt.
Whether he did so or not is again a matter of some 
doubt. The story that the little boy took the stick 
and lota into the field next day to play with them and 
brougiit them back later seems unlikely and we do not 
know wiiy DwarEa should have attempted to commit 
himself by going to A judhia ’ s house and asking 
A judhia’ s wife for fhe saluJca which Thakur was said 
to have left •behind. A  saluha certainly of a striking 
pattern was recovered from Dwarka’s house but the 
mere fact that it was a passable fit for Thakur is not 
proof that it belonged to him, and Ajudhia, who is 
after all the main witness for the prosecution, ; knows ; 
nothing o f  this striking looking M d  iu  fact
definitely says that Thakur brought only a 
stick and a lota with a string. W e can find no 

for this in the statement o f  Ajudhia.
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19B0. Thakur moreover produces two witnesses who
dwaeka appear to be respectable persons and wlio maintain
xim- lie is the chaukidar o f one of them and was in his

village on duty on the night of the crime. A jiidhia 
'when asked about Thakur says that he is a distant 

Baza ami relation of his and that he bore a good character. Yet 
' we are asked to believe that this man is nothing more 

Dor less than a professional assassin who went out to 
commit the murder of a man of liis own hiraclri at the 
instance of a Kumhar whose only connection with, 
himself is said by Ajudhia to be that Dwarka's blind 
wife came from the village in which Thakur lives. 

Our conclusion in this case is that neither of the 
accused person is proved to be guilty. A judh ia ’s 
statement was made too late. I f  what he says is true 
we cannot understand why he did not make a statement 
at once. That statement is contrary to tlie first 
report wliicli shows no signs of falsehood and 
if, as, the learned Judge observes, the, statement 
should only be accepted if it receives mate
rial corroboration Wie are of opinion that it has no 
such corroboration. The alleged motive is in our 
opinion doubtful. The finding of the gandasa, the 
saluka, the stick and the lota are not in. our opinion 
evidence, still leBs proof tliat either of these persons 
took any part in this crime. For these .reasons we 
allow these appeals, set aside the convictions and 
sentences and direct that both Dwarka and Thakur be 
acquitted and released.

Appeal allowed.
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