
A PPE LLA TE C R IM IN A L .
Before Mr. Justice Muhammad Raza and Mr. Justice 

A. G. P. Pitllan.
KING-EM PEBOK (C om plainant-appellant) v. MAST'

93̂ - RAM  (A c c u s e d -r e s p o n d e n t ) . '* 'mher,
12. Crirnirial Procedure Code (Act V of ].898), section 103—  

Search not in accordance toith tJu promsions of section 
103 of the Code of Criminal Procedure, whether sufficient 
ground for acquittal— “ Locality”  in section 103 of the 
Code of Criminal Procedure, meaning of— Arms Act (X I  
of 1878), section 19(f)— Gim and cartridges found in a 
house— Accused's possession of gun not proved— Accused 
living in the house with other members— Conviction 
under section 19(f), how far intified.
Held, that an accused cannot be acquitted simply because 

the search was not in strict compliance witli tlie provisions of 
section 103 of the Code of Criminal Procedure.

The word “ locality”  used in section 103 of the Code of 
Criminal Procedure is a comprehensive woi'd and may well 
include villages within three or four miles of the village where 
the search is to be conducted.

Where a gun and some cartridges are fonnd in a house but 
there is nothh]g to prove that the accused was ever in posses
sion of these things it cannot be held that he was in posses
sion of them— simply l^ecanse he was living in that house along 
with other members of the family and he cannot be convicted 
of an oft'ence under section 19(/) of the Ind'an Arms Act.

The Government Advocate (Mr. H. K . Ghosh), for 
the Crown.

M.V. Sri Ram M ism,  for the accused.
E aza nnd P ullan , J J . :— Bhawani Pher ond Mast 

Ram of village Tilhaya, police station Ilyderganj, dis
trict Fyznbad were convicted by Captain Hardie,: 
Magistrate, first class, district Fyzabfid on the 23rd o f  
April5 195̂ 0, of an ofience piinisliable iinder section 19{/) 
o f  the Indian Arms Act and sentenced to four months" 
rigorous imprisonment each. They nppealed and their 
appeals were allowed by the learned Sessions Jiidge of 
Fyzahad on the 31st of July, 1930,

*Onrninal Appeal K o. 48l o f 1930, against th?; order of Babii Shambhu 
Hayal, S?.ssifms Judge of I'yzabad, dated the S lst o f July, 1930.
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This appeal has been filed on behalf of the Local 
GoA^ernment against the acquittal of Mast Earn alone. king-

. EltPEEOB.
The facts established bv the evidence are briefly as ©.

„  M a s t  E a mfollows :—
The house occupied by Bhawani Pher, Mast E-am pf^an, 

and others was searched by the police in connection with 
a burglary case on the 20th of November, 1929.
'Bhawani Pher was not present at the house at the time 
o f  the search. His nephew Mast Ram was at the house 
vvdien the police officers and the witnesses went there.
The police found nothing incriminating in the mardana 
portion of the house. The police entered the zenana 
portion and there found one room which had been locked.
Mast Ram was told to bring tlie key. He himself liad 
not got the key with him. He got the key from a 
certain woman in the sencina portion of the house. The 
room was then opened and two cartridges and some 
clothes were found in a wooden box in that room. A  
double-ba,rrel gun was also found on the roof o f the 
room. Bhawani Phsr aucl Mast Ram were then sent 
up for trial under section 19(/) o f the Indian Arms 
Act.

We have examined the evidence on the record 
carefully. In  our opinion there is no substance in this 
appeal. Wo charge under-section 19(/) o f the Indian 
Arms Act has been brought home to the accused Mast 
Ram. He is a boy of about eighteen years of age. The 
prosecution has failed to prove that the gun and the 
cartridges were recovered from the possession o f Mast 
Ram. There is nothing to show that he had these 
things ever in his possession. He was of coTirse living 
in the house along with other members o f  the family, 
but it cannot be held simply for that reason that he was 
in possession o f the cartridges and the gun. I t  is in̂  
evidence that Bhawani Pher, Ram Raj, H 
G irja Dutt, Mast Ram,, Ram Sundar and Ram AvadK 
were living in the house at the tinae of the search. It 
is also in evidence that Mast Ram had not the key of the
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1930. room with him. The o f the room was with some
King- woman of the house and- he had got it from her. There

EMMatoB, nothing to connect Mast Ram. with the possession or
Mast Eam (jontrol o f the gun and the cartridges. Under these 

circumstances we think the learned Sessions Judge was 
Bam and not wrong in acquitting Mast Ram. W e should like 

puiian, J J .  Mast Ram could not be a.cquitted simply
because the search was not in strict compliance with 
the provisions of section 103 of tlie Code of Criminal 
Procedure. The searcli was made in the presence of 
four witnesses, iiamcdy, Acliliaibar, Ram Lakhan Singh, 
Deo Datt and Ram. Sabad. Rain. Sabad alone Avas the 
resident of the accused’s village Âdlile the other three 
were the residents of vilh'ige Khajinn which is three or 
four miles from the accused’ s village. Some four 
villages intervene betAveeii K,]:iajuri and the accused’ s 
village. Achhaibar and 'Deo Datt alone were examined 
as search Avituesses in this case. It appears that the 
Sub-Inspector had brought them from K.ha]uri to 
Bhawani Pher’ s village. Section 103 is in the following 
terms :—

‘̂ ‘Before making a search under' this 
chapter (Chapter V I I )  the officer or other 
person about to make it sha,ll call upon 
two or more respectnble inhabitants of the 
locality in which the place to be searched 
is situate to attend and witness the search 
and may issue an order in writing to them 
or any of tliem so to do.'’^

I t  is not impossible that no respectable person were 
or could be found in tlie accusecfs village, The word 
“ locality^’ used in section 103 of the Code o f Criminal 
Procedure is a comprehensive B'ord and may well include 
villages within three or four miles of the village where 
the search is  to be conducted. The police ma)  ̂experience 
difficulty in finding respectable persons in the immediate 
vicinity. As the gim and the cartridges were found in 

it does not matter whether the search was



legal or illegal. That question is of no importance 3.930. 
in the circumstances o f  the case. Kinq-

Hence we dismiss the appeal. The accused is on 
:bail. The bail bond will be discharged.

Appeal dismissed.
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M a s t  R am

A P P E L L A T E  C E IM IN A L .
Before Mr. Justice Muhammad Raza and Mr. Justice D ecem ber,

A .  G. P .  Pullan.

.DWAEKA ( A p p e l l a n t )  t;. KIN G-EM PEEOE ( C o m p l a i n -  
a n t - b :b s p o n d e n t )  .*

Evidence Act (I of 1872), section QTl— NoiJiing discovefed in 
connection with the crime from the information given by 
the accused— Section ‘27, Evidence Act, applicahility of— 
Motive— Gorroboration— Murder case— Evidence of mo
tive or of commission of crime to he considered in a mur
der case.
Held, that section 27 of the Evidence Act has no appli

cation "where nothing in connection with the crime is discover
ed as the result of any information given by the accused.

Held further, that in a case of murder the proper course 
to adopt is to examine the evidence as to the comniission of the 
crime and not the evidence establishing a motive for the 
murder. The motive may never be discovered and the sug
gestion of a motive—possibly a wrong motive— may well lead 
the Court astray.

A motive can hardly be considered as corroboration of the 
■evidence of an ’eye-witness.

Mr. N. N. Sinha for the accused.
The Assistant G-overnmeilt Advocate (Mr. Ali 

''Mohammad), for the Crown.
R aza. and P u l l a n , JJ . Dwarka Kumhar and 

Thakur Pasi have been convicted hy the learned 
Sessions Judge o f Lucknow of the offence o f murder 
under section 302 o f the Indian Penal Code, They 
haye been sentenced to death and the sentence is before

*G rim inarA ppeal No. 489 of 1930, against tile order o f L . S. W bite,
Sessiona Jutlge of Jjrielcnow, Yiated the 13th o f N ovem ber, 1930, seBtencnig 
the appellant to deatli.


