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PRIVY COUNCIL.

MOHESH NARAIN MUNSHI (Prainmirr) ». TARUCK NATH P.C*

MOITRA AD ormERs (DEPENDANTS). 1892
November 16
[On appeal from the High Court at Caloutta.] and 16,

Limitation det (IX of 1871), seh, 1L, Aré. 188==Suit questioning an adaption
~Invalidity, by Hindu law, of second adoption.

An adopted son, propristor in pcwséssion of half of the estate of his
adoptive father, deceased, sued to obtain the other half which was in the
defendant’s possession. The defence was that the latter was entitled to the
half shave in dispute, having been adopted to the deceased under a power
given by him to his widow, and exercised by her.

Held, that the suit, having, in order to succeed, brought into question
the second adoption, was a suit to set aside an adoption, within the mean.
ing of Art, 129, schedule 11, Aet IX of 1871, the Limitation Act in foree for
o period after the cause of suit had avisen. Jagadambe Chowdhrani
v. Dakhing Mohan (1) referred to and followed., With reference to the
coming into operation of the subseguent Limitation Aet XV of 1877, section
2 of the latter Act prevented the revival of any vight to sue already barred
by the previous Act, as the right now claimed had been. Adppasami Odayar
v. Subramasys Odoyar {2) referved to.

Tt was nevertheless clear that if this suit had not been barred, the second
adoption could not have been held valid under Hindu law as an adoption ;
because, by that law, a sccond adoption cannot be made during the life of
a son previously adopted. Rungama v. ditckama (3) referred to,

Arrrar from a decree (4th September 1889) reversing, so far as
it was in favour of the plaintiff, a decree (14th June 1887) o‘c' the
Subordinate Judge of Pabua and Bogra.

In this suit, brought on the 21st November 1885, the plaantlff
sued as the adopted son of Shib Narain Munshi, a Brahman of
Bogra, who died on the 30th November 1850, the adoption having
taken place in 1848. Before that adoption, in 1844, Shib Narain

* Present : Lorps MaoxserTEN and Smaxp, Stz RicEazp Cowom and
S1z Epwarp Fry.
8] T, L. R, 18 Cale, 308; L, R, 13 1. A,, 84.
(2) LL,R,12 Mad.,, 26; L. R, 15 1. A., 167.

(3) 4 Moo. L, A, 1,
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had executed an anumatipatra giving power to his two wives,

Monpsz Harosunderi and Tripura Sunderi, who were childless, to adopt.

NApaIN
MunNsHI
Ve
Tarvck
Nare
Morrra.

Under that power the latter acted in 1851 by adopting Taruck
Nath Moitra, by the name of Girish Narain Munshi, the first and
principal deferidant in this suit.

The question now raised was whether the appellant, Mohesh
Narain Munshi, who, as the adopted son ‘by Shib Narain himself,
had succeeded to a moiety of the estate of his adoptive father, was
entitled fo a decree for the other moiety, or whether the suit was
barred under Art. 129 of schedule IT, Act IX of 1871, more than
twelve years having elapsed from the date of the adoption to that
of the institution of the suit.

The clauses in the anumatipatra of 1844, which was addressed
to the two co-wives, were the following :—

“If no son be born of either of you, then on my death each of you
shall, according to this enumatipatra of mine, adopt five sons, that is
to.say, on the death of the first one a second, and on his death a third,
and on his death a fourth, and on his death, up to a fifth; otherwise, as
long as one adopted son is alive you shall not find fault with him for no
reason and adopt a seeond son. If I die during the lifetime of my mother,
then as long as she lives she will hold all the properties, moveable and
immoveable, left by me, and maintain you both together with the adopted
sons. You will not be able to hold possession yourselves without her
consent. On her death you will yourselves hold the management and enjoy
the proceeds for life, and both of you will get in equal shares also the
moveable and immoveable properties which I may acquire hereafter,
whether in my name or benami. You shall have no power to effect sale
or gift, and as long as you live the adopted son shall not be able to
dispossess you, or register their own names in lieu of your names in the
sudder, or effect sale or gift. On your death they will themselves have the
management.’

In 1845 and in 1848 Shib Narain addressed to the Deputy
Collector petitions, stating that he had given his adopted son to
his elder wife, and referred to the anwmatipatra as authorizing an
adoption of a son to him by his younger wife, such son to be hers.
Aftsr Shib Narain’s death in 1850, his mother, Nobodurga, applied
in a petition in which the widows joined for mutation of names
by entry of theirs. But this was deferred, and meantime Tripura,
the younger widow, adopted Taruck Nath on the 16th September
1851, the petition being afterwards renewed, with a statement of
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the fact of both the adoptions. Nobodurga died in 1854, and on
31st March 1855 the widows, describing themselves ag mothers res.
pectively of the two minor adopted sons, petitioned for a certificate
under Aot XX of 1841. Thiswag granted by the District Judge to
them as guardians of the two minors. Down to 1869 the widows
lived jointly with the adopted sons as an undivided family. After
that time the widows separated, each taking her son with her;
and the income of the estate was divided and a moiety was paid
to each and her son, separate colleetions being made till the death
of Tripura in 1884. The plaintiff came of age about 1861 and
the first defendant in 1862-63.

The plaint was filed against Taruek Nath and his children, and
against the surviving widow, Haro Sunderi. It alleged that the
adoption of the first defendant was invalid, and claimed the
property left by Tripura, at whose death, on the 10th August
1884, the cause of action was stated to bhave ocourred. Mhe
property sued for was divided into four schedules, the first
comprising the estate in Shib Narain’s possession at his death
the second, moveable property ; the third, other moveables in the
possession of the defendant ; the fourth, cstate acquired by Tripura
.after the death of her husband.

The first defendant in his written statement asserted his own
adoption, relying on the continued recognition of himself as an
adopted son. He claimed part of the property in suit as his own and
part as the property of Trxipura, which she had given to him by her
will. He also relied on limitation under Art. 129 of schedule IT
of Act IX of 1871. The other defendants, except Harosunderi,
who supported the plaint, and who died pending the suif, set up,
in effect, the same defence. Much of the evidence was directed to
establish the making of the two adoptions, matters not material
to this report, for the first adoption was no longer disputed at the
stago of this appeal, and the validity of the second could only come

into question if the suit should be held not to be barred by
limitation.

The Subordinate Judge’s judgment was for the plaintiff as to
the property in the first scheduls of thé plaint;~that was the
property in land left by Shib Narain, which at his death came
into the possession of Tripura. He dismissed the suit as to the
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property in the other schedules on the ground that the plaintif
had failed to show that it was the estate of Shib Narain, The
reagons given were that the plaintiff had a good title ag adopted
son, while the defendant had no such title, he having heen in
effect only the nominal son of Tripura, and not & son logally
adopted to Shib Narain. He held, upon the construction of the
anumatipatra that it wos testamentary, conferring life estates
upon Shib Narain’s mother and tho widows in succession. The
rvesult was, in his opinion, that the plaintiff’s right to the estate
held by Tripura till her death in 1884 did mot arise ill that
ocourred, and that the plaintiff’s suit wag not barred by limitation.

Both pnrties appealed from this dedision. The High Cour
(Torrenmay and Grose, JJ.) on the appeal of the defendant
veversed, on the 4th September 1889, the decision of the original
Court in favour of the plaintiff, and on the 25th February 1890
the same Beneh dismissed the plaintiff’s cross appenl, holding that
the latter decision was governed by the former.,

In their judgment the Iigh Court arrived at o different
eonclusion from that of the original Court as to the effect of the
anumatipatra.  They considered that that document, if it stood
alone, would have interposed life estatos of the widows before the
interests of the adopted sons arose. They thought, however, thaf
this intention had been changed so enrly as June 1845, when
Shib Narain’s petition was presented to the Deputy Collector, and
that the documents which wore exchanged abt the time of the
plaintiff’s adoption excluded the idea that his estate as heir to
his father was to be postponed to that of the widows. The
subgequent petition to the Collector in May 1848 did not revive
the anumatipatra in its entivety, but merely repeated the
authority it gave for o second adoption. That being so, the
plaintift’s title accrued at the death of Shib Narain in 1850, and
the adverse posgession of Tripura and her son accrued at the latest
in 1869, when the separation betwooen the widows took plase. The
result was that the suit was barred by Axrticle 141 of Aet XV of
1877.

The Court also considercd that long before the Aet of 1877
enme into force the suit had been barred by Artiole 129 of Act
IX of 1871, inasmuch as the plaintiff could not have resoversd
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the whole property at any time after the second adoption in 1851
without setting it aside, and therefore, according to the decision
in Jagadamba Chowdhrani v. Daklina Mohun (1), the lLimitation
of twelve years ran from the date of the adoption of the prineipal
defendant by Tripura in 1852, The plaintiff’s suit was accordingly
held to be barred, so that no oecoasion arose for considering
whether the adoption of the first and principal defendant was valid
in law or not, o decision which in effect determined the result of
the plaintiff’s appenl as well as that of the defendant.

On this appeal preferred by the plaintiff,

Mz, B. V. Doyne and Mx. C. W. Avathoon, for the appellant,
argued that the judgment of the High Cowrt had wrongly applied
limitation. The suit was not barred as a suit for property that had
been held adversely to the plaintiff for more than twelve years,
nor was it barred under Ast. 129 of schedule II of Act IX of
1871, by reason of the appellants not having sued “to set aside
the adoption” of the defendant within twelve years from the time
when it purported to have been made. Upon e right construction
of tho anumatipatra of 1844 followed by the acts of the parties,
the High Court should have decided that estates vested in the
mother and in the widows preceded the interests of the plaintiff
and of the first defendant, in such & manner that the plaintiff was
not entitled to bring this suit until after the death of Tripura in
1884, The dirvections in the anwmatipatra that the widows
should not be dispossessed, and that their management was not to
be disturbed, had been carried out; nnd the result was that the
plaintift having sued within twelve years from the timo when his
right had accrued, was within time. This referred to the limitation
imposed upon guits generally for the possession of property; and
neither Axt. 141 of schedule IT of Aot IX of 1871, nor Axt. 140
of schedule IT of Act XV of 1877, barred the present one. A
double limitation had, however, been put forward; and besides
the above, the special bar in suits involving the question of an
adoption had been set up. Article 129 of schedule IT of Act IX of
1871 on this point did not apply to this case. Article 118 of
schedule IT of Act XV of 1877, an amended law, related to suits
for declaration of the invalidity of the adoption or that it had not

(1) L L. B, 13 Cale., 308; L. R., 13 I A, 84,
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in fact taken place and the distinction pointed out in Basdeo v,
Gopal (1) should be reforred to. This was that when the suit wag
for the possession of property to which o limitation, ofher than
that of Art. 118 of schedule 1L of Act X'V of 1877, was applicable,
that other limitation might govern, although the question of the
validity of the adoption might avise. Jagadamba Chowdhran;
v. Daklina Mohun (2) was not identical with the presont cage.

Sir . Davey, Q.C., and Mr. J. D. Mayne for the respondents,
argued that the suit was barred by limitation under Axt. 129,
sehed}ile 11, Aot IX of 1871. They reforred to the judgment in
Jagadamba Chowdhrani v. Daklina Mokun (2), and contended that
the appeal involved only arepetition of the argument which didnof
prevail in that case. They also referred to Appasami Oduyar .
Subramaniar Odayar (3) as showing that a suit, once barred, as
this had been, under Aot IX of 1871, could not bo treated as
falling within Act XV of 1877. Upon the alternative bar
applicable to this as to other suits, without reference to the alleged
adoption, they relied om fthe plaintiff’s having been out of
possession from the time when there was a separation of the
members of the family in 1869, arguing that from 1873 onwaxds
there had been, upon the facts, & possession adverse to the plaintiff,

Mr, R. V. Doyne replicd.

Afterwards, on 10th December 1892, their Liordships’ judgment
was delivered by

Lorp Suaxp.—The plaintiff is in possession, s proprietor, of
one moiety of the estate, moveable and immovoable, of the deceased
Shib Narain, and in this suit he seeks to have it declared that he
is entitled as proprietor to possession of the other moiety of that
estate. The plaintifl’s nndisputed right to the half of tho estale
in his possession arises from the fact that Shib Narain, who died
in 1850, had adopted him as his son in 1848. The principal
defendant, Grish Narain (hereinafterveferred to ns the defendant);
in possession of the other holf of the estate, maintains his right
to continue i possession, and to havethe plaint dismissed ox the

1) I L. R., 8 AlL, 644,

(2) LT R., 13 Cale, 308; L. R, 13 L. A, 84.
(») LIL.R, 12 Mad., 26; L, B, 15 I. A., 167,
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ground (1) that he also'is an adopted son of the late 8hib Narain,
having been adopted as such by Tripura Sunderi Debi, the
scoond of two swrviving wives of Shib Narain, who made the
adoption by authority of her husband, alleged to have been
conforred in o deed of enumatipalre granted by him in 1844,
about six years before he died, and (2) thet in any view the suit
is barred by limitation on two separaie and independent grounds,
one being the defendant’s possession of the property claimed for
upwards of twelve years before the present suit was instituted, the
other the lapse of twelve ycurs affer the defendant’s adoption
without any suit having been raised to set tho adoption aside.
The Subordinate Judge held that the suib was not barved by
limitation on either of the grounds now stated, and gave o decrce
in favour of the plaintiff, but on appeal to the Tligh Court this
decree was reversed, and the suib was dismissed, the Cowt having
hold that the suit was barred by limitation on each of the separate
grounds pleaded.

The validity of the plaintiff’s ndoption hes not been disputed in
this appeal. On the other hand it is clear that the adoption of the
respondent was invalid, for it hag been long settled, according to
the Hindu law of adoption and succession, that a valid second
adoption cannot be made when a son under a previous adoption is
alive; Rungana v. Atchama (1y. The plaintiff aceordingly would
be entitled to succeed, if his suit were not barred by limitation ;
and on the quostion of limitation the decision of the appeal
depends. .

Shib Narain was survived by his two wives, Harosunderi, to
whom he had given the plaintiff asa son at the time of his
adoption, and Tripurs Sunderi, who, as already stated, after her
husband’s death, adopted the respondent. Tripura Sunderi
survived till the year 1884, and in the following year 1885, the
present suit was instibuted, Harosunderi (who has since died)
having been called as a “pro forms defendent.” The plaintiff’s
answer to the plen of limitation, in so far as founded on adverse
‘possession, is that Tripura Sunderi and not the defendant was
tho person in possession of the moiety of the estate in dispute till
her death, and that consequently until that event oceurred, mo

(1) 4 Moo, L. A, 1,

493

1892

Momzse,
Narary
Munsnx
»,
Tinvox
Narmx
Mozrga.



494

1892

Monrsu
Nagary
MunsrL
v.
Lanvor
Naru
Mortrga.

THE INDIAN LAW REPORTS. VoL, X%

couso of action for possession aroso. The plaintiff, referring
to the provisions of the anmumatipatra by Shib Navain of 1844,
alleges that it gavo to each of his two widows & right to a life-rent
of a moiety of his estates,and that, ot lenst after the death of Ship
Narain’s mother (to whom the plaintiff maintaing that a life-rent
of the wholo estates was given by the same deed, and who dieq
four years after her son), Tripura Sunderi obtained and continued
in possession of the moiety now in dispute till she died. In veply
to this defence the defendant has maintained, first, that any
life-rent right intended to be conferred by Shib Naxain on his
wives by the anwmatipatra wag conditional on his death without
having adopted a son, and that as he afterwards adopted the
plaintiff no such right of life-rent existed on his death. Again,
it was maintained that at least the plaintiff’s adoption, taken in
conmoection with certain subsequent actings by his father, prevented
the aequisition of any life-rent by his widows ; and further that, in
any view, in point of fact, neither of the widows were in possession
or mainteined o right to possession as for themselves. The
defendant alleges that after Shib Narain’s death, and after his
adoption by Tripura Sunderi, possession was all along held by
the plaintift and defendant as adopled sons. Ho contends that
their respective mothers, in so far as they acted, did so originally
as guardians of their adopted sons, who wero minors, and that such
possession as the widows continued to have after the sons respec-
tively camo of nge, was held on behalf of their sons as having the
right of ownership of the estates.

Much of the argument on the appeal related to the points just
mentioned, and involved a critical examination of the provisions
of the anumatipatia, and the actings of tho parties, particularly
as bearing on the character of the alloged possession of the widows.
Their Lordships have however come to the conclusion (withou
expressing any dissent from the view of the High Court that the
suit is barred by adverse possession) that it is unnecessary to form
any opinion on these questions, for their Lordships ore safisfied
that the defence of limitation has heen clearly established on
the other ground, viz., the long unchallenged adoption of the -
principal defendant, notwithstanding his assertion of the stafusand. -
right of an adopted son, and his enjoyment, with the complete
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knowledge of the plaintiff, of the advantages which thab stufus gave
him.
The Limitation Act of 1871, which applies to the time when the
period of limitation was running in this case, required by Article
129 of the second schedule that any suit to set aside an adoption
should be instituted twelve years from “the date of the adoption, or
(at the option of the plaintiff) the date of the death of the
adoptive father.” The present is mot a suit in which the plaintiff
expressly aske for a deoree to ““set aside ” the defendant’s
adoption, or fo obtain a declaration that the “adoption was
invalid,” which would probably be a more apt exprossion to use.
The plaintiff merely asks for a declaration of his right, and that
possession may be given to him of the properties in dispute. But
this, in the circumstances, obviously involves the setting asids of
the defendant’s edoption, or in effect a j‘udgment or finding by
the Court that the adoption is invalid, for the defence of possession
founded on the adoption directly involves the decision of the
question,—was the ndoption invalid? In the case of Jagadambae
Chowdhwani v. Dakhina Mokun (1) which was very fully argued
and carefully considered, it was seftled that a suit to set aside an
adoption within the meaning of these words in the Limitation Act
need not be a suit having declaratory conclusions, but that any suit
in which the decree prayed for involves the decision of the question
of validity of an adoption set up in defence is a suit to set aside

an adoption. It was there said: *“It seem® to their Lordships that '

the more rational and probable principle to ascribe toan Act whose
language admits of it, is the prindiple of allowing only a moderate
time within which such delicate and intricate questions es those
involved in adoptions shall be brought into dispute, so that it ehall
strike alike at all suits in which the plaintiff cannot possibly
succeed without displacing an apparent adoption by virtue of
which the defendant is in possession.”

The present suit is, therefore, within the meaning of the
Limitation Act of 1871, a suit “to set aside an adoption.” 'The
adoption was made by Tripura Sunderi, on the alleged authority
of the anumatipatra by her husband in the year 1851, with all
the usual ceremonies, and was duly reported to the Government

(1) 1. L. R., 18 Cale,, 308; L. R, 137, A,, 84,
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Collector. Thereafter, on the 20th February 1852, it was ordored
—on @ petition by Nobodurga, the mother of Shib Narein, ang
his two widows in which it was stated that Nobodurga “togethey
“with the said two sons ”” had taken possession of all the moveghlo
and immoveable properties of the deceased—that the namey of
Nobodurga, of Harosunderi as mother of Mohosh Narain, minor,
and of Tripure Sunderi as mother of Girish Narain, Tninor,
should be registered in respect of thoe doceased’s property. Afier
the death of Nobodurgsa, the two widows, deseribing themselves
as mobhers of their respective minor sons, presented an application
ander Act XX of 1841 to obtain a cortificato of title for the
administration of their lato hushand’s cstato, which would enghle
them to sus all dobtors to tho estate. In this petition they staled
that thelr two minor song had got the right of inheritance in gl
the properties, moveablo and immoveablo, of the doceased, and
that they, the petitioners, becamo entitled theroto as guardians on
behalf of the said two minor sons, and woroe in possession on their
behalf ; and in 1856 a cortificate was granted to thom accordingly
¢ ng guardians of the said minors,” under the authority of which
they thereafter administered the estate. It meod only be further
stated 4hat from tho fime of his adoption in 1851, the defendant
lived with his mother, Tripura Sundexi, ag the adopted son of her
late husband, till she herself died in 1884, being for about 33
years ; that down to 1869, a period of 18 years, the two widows
and thoir adopted sons (the plaintiff and the defendant) lived in
family together ; and that even afler that date down to 1880 the
colleetions of rents and income of the deceased’s estates were made
jointly by the widows and divided in equal moieties, the widows
having their respective sons in f amily with them. It is thus quite
oloar—apart from any question of possession, and whether the
possossion for so long a period of time as clapsed at Tripum
Sunderi’s death was truly the possession of her son, for whom she
acted as guardian and after he attained majority as his manager,
or was possession by herself in virtue of a right of lifo-rent con-
ferred by her hushand’s amumatipaira, and in any view—that the
right of tho defendant to the sfafus of an adoptod son of Shib
‘Narain was openly and constantly asserted, not only in all actings
connected with the estates, but also in his daily life in family with
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tho plaintiff, who, indeed, in many ways acknowledged or acquiesced
in the assertion of this right.

The plaintiff came of age in 1861-62, and the defendant in
1862-63. The period of twelve years after the defendont’s
adoption expired in 1863, and eight years more had elapsed when
the Limitation Act of 1871 was passed. By section 1 of that
statute, which received the assent of the Governor-General on the
94th March 1871, it was provided that the clauses of limitation
should not come into force until the 1st April 1873. The plaintift
had thus wpwards of two yoavs after Mavch 1871, within which he
might have brought his suit to set aside the adoption, and bad
notice under the statute that tho period of limitation of twelve
years from the date of the adoption would be applicoble on the
expiry of that time. Accordingly, on the 1st April 1878, no such
suit having been raised, the plaintif’s right of action was barred.

It was suggested that the Aot of 1871 having been superseded
by the Act of 1877, the question of limitation should be defer-
mined with reference to the provisions of the later statute, in
which the language used is somewhat different, the suit there
referred 1o, ng necessary to save the limitation, being deseribed as
one ¢ to obtain a declaration that an alleged adoption is invalid,
or never, in fact, took plice.”’, It seems to be more than doubiful
whether, if these wero the words of the statute applicable to the
case, the plaintiff would thercby take any advantage. But the
statube of 1877, in its second section, provides as follows :—

“ All references to the Indian Limitation Aet, 1871, shall bo
read as if made to this Act; and nothing herein or in that At
contnined shall be deemed to affect any title acquired, or to revive
any vight to sue barred, under that Act or under any enactment
thereby repealed.” ’

It is clenr that, on the Ist April 18783, the plaintiff’s suit was
barred by limitation under the Aet of 1871, and the Act of 1877
could not revive the plaintifi’s right so barred, a point which was
indeed deeided, in regard to the Limitation Acts of 1859 and 1871,
in the case of Appasami Odayar v. Subramanye Odayar (1).

(1) I T R., 12 Mad, 96; L. R, 15 1. A., 167,
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Their Lordships will therefore humbly advise Her Majesty that
the appeal should be dismissed, and the appellant will pay the
costs of the appeal.

Appeal dismissad,
Solicitors for the appellant: Mossrs. T\ L. Wilson & (.
Solicitor for the respendents: Mr. J. I Wutkins.

C. B.

SURJA EKANT ACHARYA (Derespant) ». HEMANTA KUMARI
(Prazzoire.)

[On appeal from the High Court at Calentta.]

Right of Suit~—~Tnkancement of vent, Suit for—Right of o Hindu widow
to sus for enhancement of rent as representing the estate of the decensed
ramindar or as guardian of « minor son adopled to him by her—
Dengal Rent Act (Bongal Act VIII of 1869), ss. 81, 46, 47.

A Hindwn widow, representing a zamindari interest in a makal, sued for
the rent upon a rent-paying tenure at an enhanced rate. She had, in former
years, adoptod a son to Ler deceased husband. The defondant objected
thronghout that this son (decensed in 1884) having been of full age in 1881
when this suit was brought, the widow was nol entitled to sue at that time,
he having that rght;

Held, that the Courts below bad rightly disallowed this objection.
Thore was no sufficient evidence to show thal the adopted son had attained
majority when this suit was brought, and the plaintiff could sue either in
her character as widow of the deceased, or as guardian of the minor adopted
son.

To bring into operalion the special limitation enacted in section 81 of
Bengal Act VIII of 1869, where deposit had beon made under section 48,
the deposit could only have been effeclively made of rent that had accrued
due Dbefore the date of such deposit,

Two appeals, consolidated, from two decrees on ome judgment
(1st February 18G9) of the High Court, affirming two deorees
(28th February and 28th May 1887) of the Subordinate Judge of -
Mymonsingh. ‘

Both these suits related to the enhancement of the rent of a
separate ten-annas portion of an’ ancestral tenure named Tarati, |
comprised within a ten-annas ghere of zomindari Pakhoria

* Present : Torns Macxaameny, Fanney and Suaxp, and 81z R. Coves.



