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learned counsel. The cases of Gajadhar Singh v, 
Kishaji Jiwan Lai (1) Jowad Husain v. Gendan 
Singh (2), â iid BalwiaJmnd Marwari v. Basanta Kmnari 
Dcisi (3) were referred to in tliat case. It was held 
in that case t].iat where an appellate court lias 
ordered restitution under section 144 of the Code o f  
Civil Procedure, to a person wlio has been dispossessed 
under a decree, and an appeal against that order has 
been dismissed by tlie High Court, the period o f 
limitation under Article 181 of the Limitation A ct for 
an application for assessment of mesne profits by way 
of restitution, begins to rnn from the date of the order 
of tlie High Court.

The result is that the appeal fails and must be 
dismissed. Hence we dismiss the appeal with costs.

Appeal dismissed.

A P PE LLA TE  C IV IL .
Before Mr. Justice A . <J. P . Pullnn.

CHITITTKAO (JUDGMRNT-DRGEl<yi5-APPBi;LATSl'r) ■'«. IjA T jA  . 
GIAMBHIB, M A L  (DEOPJ'iij-HoijDEU-pJisspoHDBN’r)."' 

M u h a m m a d a n  la iv — W a q l — U s e r — L a n d  d e s c r ib e d  «.s' takia f o r  

m a n y  y e a r s  a n d  'u sed  a s  b u r ia l  g r o u n d — P r e s u m p U o n  o f  
waql: a n d  in a U G fia b iU ty — C iv i l  P r o c e d u r e  G o d s  ( jA c t  V  

o f  1908), s e c t io n  47(2'— O h je e t io n  to  s a le  hy f u d g m e n t -  
d e h to r  o f  la n d  u s e d  fo r  b u r ia l  o f  d e a d ,  r n a in ta in a b iU ty  o f—  
C o u r t ’s p o w e r  to  t r e a t  t h e  o b jc e t ic m  a s  a s u i t .
It  is a-well understood principle o f the M iiham raadan law  

that a to a q f  m ay be established b y  the evidence o f user.
W here a plot of land is described as a t,aM a  and has been 

used for many years as a place for burial b y  Muliarnraadaris 
whether they are m em bers o f one fam ily  or not a presum ption 
arises that there is si w a q f  by  user, and as such the land is 
inalienable. The distinction betw een a pri7atc3 and nnblic 
io a q f  y im  no application in the case of land used fo r  the burial

^Execution of Decree Appear No. 58 of 1930, againBt tlx© decre.3. of 
Babu Mahabir Prasad, Subordinate Judge of Lucknow, dated the 28th. of 
May, 1930, reversing the decree of Babu Hirau ISumar <^hoshal, Munsif, 
South, Lucknow, dated tha 1st of Eebiuary, 1980.

(1) (1917) LL.R., 39 All., 641. (2) (1926) 6 Pat., 24 P.O.
(8̂  (1924) 3
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of the dead. Sajjad Ali Khan  t . Jagmohan Das (1), and 
Abdul GJiafur v. Rahmat Ali (2), relied on„ Alulul Ghafur v. 
Mahant Shiam Sundar Das ((3), dissented from.

Section 47^2) of the Code of Civil Procedure enacts that 
the court may treat a proceeding under this section as a suit 
and as such a Muhammadan interested in the burial of the 
dead on a plot of ‘land is at liberty to bring a suit objecting 
to the sale of the property even though he be *the judgment- 
debtor standing in the position of the original mortgagor and 
his objection may amount to challenging his predecessor’ s right 
to mortgage the property in the first instance.

Mr. Haider Husain, for the appellant.
Mr. A li Zoheer, for the reSipoiident.
PxJLLAN, J. :— Two points arise for decision in 

this appeal. The first is whether a certain plot mort­
gaged by one Mania 'Shah on the 2nd of March, 1914 
to one Panna Lai is or is not inalienable xiiider the 
Mnhammadan law and the second is whetlier the son 
of Mania Sliah can come forward and object to the sale 
of the property in execution of a decree obtained by the 
mortgagee against his father.

The plot in question has been found by the learned 
Subordinate Judge to be one in which dead bodies have 
all along been buried for a very long time. H e has also 
found that the plot is a tahia and in the year 1875- 
permission was given to Maula Shah to bury dead 
bodies in this takia. The learned Subordinate Judge 
has considered that although the plot should be held to 
be the subject of a w aqf, iijLiG waqf not public biiir 
private and he takes the view that a private waqf is 
alienable. There is no evidence in this case  ̂ of the- 
dedication of this land, but i f  it is a talda thete is 
reason for 'presuming a dedication. Where a plot of' 
land is described as a and has been used for many 
years as a place for burial by Mi^hammadans whether: 
they are members of one family or not a presumptiioii 
arises tliat there is a vmqj by user. It is a well understood

(1) (1927) 4 O.W.N., 320. (2) (1930) 7 O.W.N.v382;
(3) (1912) 16 O.O., 76.
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principle of the Muhammadan law that a waqf may be 
established by the evidence of user. This has been 
made clear by Mr. Ameer A li in his book on ‘ 'Mubam- 
madan Law,”  volume I, page 474, 4tli edition, in which 
he quotes both from Radd-iil-MiiliMar a.nd Fatmoai- 
Kazi-KJian. The opinion of tlie learned commentator 
has been accepted by a Bencli of tliis Court in Safjad 
Ali Khan v. Jagmo’ium Das (1). The burial o f the 
dead in a plot of land for a lo:iig‘ period of years is proof 
of waqf by user. Indeed it is one of the strongest

s.
As Mr. Ameer Ali observes at page 406 of the same 

volume “ a cemetery or graveyard tis consecrated 
ground and cannot be sold or pa,rtitioried. Even lands 
which are not expressly dedicated l)iit are covered by 
graves are regarded as consecrated and consequently 
inalienable and non-transferable’ It is only where 
there are one or two bodies buried but the whole plot 
is not considei'ed to be maqham or burial groimd thâ t the 
actual places where the dead are buried are considered to 
be consecra.ted and the rest of the land may be aliei t̂ated. 
In the present case a map has been prepared l)v a com­
missioner showing that this plot is 2 bighaa 11 ids was 
in area and that there is a little cultivation on about 
10 biswas and the rest of the plot is covered with graves. 
These graves number more than thirty and most of them 
are masonry tombs. This fact t;aken in conjunction 
with the fact that the whole land is described as 
taMa and was so described so far back as 1875 is in my 
■opinion sufficient to establish the plaintiff\s claim that 
the land is inalienable ‘waqf: The distinction between 
a private and public waqf Ims no application in the case, 
of land" used for the burial of the dead. It is nufortunate 
.that the learned Subordinate Judge was led astray by 
the head-note of a case reported in A hdtd Ghafur v. 
Mcihant Shiam Sundar Das (2). The head-note certain­
ly contains a statement that evidence showing that

(1) (1927) 4 O.W.F., m  : (2) a912) 16 O.O., 76.
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the only persons buried in the cemetery were the members 
of the family of the alleged founder o f the waqj, his chhutkao
friends and servants and any other person for whose Lala
internment permission was given by the ^niiuiwalU 
cannot be treated as proof o f the fact that the grayeyard 
is a public waqf. This heading does not refer to any­
thing contained in the printed judgment. But even 
if this wa.s the expression of opinion of the court, it 
appears to me that it only makes an unreal distinction 
between a public and a private graveyard and is no 
authority for finding that such, a graveyard is alienable.
Moreover in Muhammadan law land once used as a 
cemetery is always regarded as a cemetery unless for 
any reason it turns out to be unfit for use as sncb. As 
■observed by a Judge of this Court in the case of Ahdul 
G-hafur v. RaJimat A li (1) once a waqf is established 
either by evidence of dedication or by evidence of user 
it is an essence o f the waqf that it should be permanent.
This also was a case in which the land had been proved 
Iby user to have become umqf for the purpose o f burying 
the dead. In my opinion the distinction drawn by the 
learned Subordinate Judge between a public and a 
private graveyard is an unreal distinction and the''land 
in suit is under the Muhammadan law inalienable.

The respondent however argues that it is not open 
to the judgment-debtor who stands in the position o f tihe 
original mortgagor to object to the sale because by so 
■doing he is challenging his predecessor’ s right to mort­
gage the property in the first instance. There would 
he more in the objection were it  not that section 47, 
clause (2) o f  the Code o f  Civil Procedure enacts that 
the court ma.y treaii a proceeding under this section as 
•a suit, and it appears to me that any Muhammadan 
interested in the burial of the dead on this plot was at 
liberty to bring a suit objecting to the sale o f the pro­
perty. The learned Subordinate Judge has attempted 
to place the objector in a dilemma by saying that this is

(I) (1930) 7 O.W.N., 382.
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chhutkao private waqf the property is transferable and if it is a 
public waqf it belongs to the public and an objection by 
a third person is not maintiainable under section 47 of the 
Code of Civil Procedure. I  have already shown that 
this property is inahenable and whether it belongs to the 
public or not there is no bar to the present objector filing: 
a suit to contest the sale even if it be held that as a 
IP arty he is debarred from making an objection under 
section 47 of the Code o f Civil Procedure which cliai- 
lenges the right of the mortgagor to execute the mortgage 
on the basis o f which the decree was obtained.

The court of first instance after remand allowed the 
objection. In my opinion that decision was right. I  
aliow this appeal with costs, set aside the decree o f  
the lower court and restore the decree o f the court 
of first instance vsdth costs throughout.

Appeal allowed.
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FU LL BENCH.
Before Mr. Justice Wo-zir Hanan, Chief Judge,

Mr. Justice Muhammad Ram  and Mr. Justice A . O. P . Pullan,
B I N D K A  ( P l a i n t i f f - a p p e l l a n t )  v . M A T H U E A  a n d  o th e k s '.

(D eFBNDANTS-IIESPON'DENTS''
Hindu law— Successio n— Death of separated brother who had 

reunited with father— Right of separated titerine brother 
to succeed.
■While the general rule of succession in a reunited family 

is by survivorship, an exception giving the preference to' 
Uterine brothers not reunited has been  engrafted to the ordinary 
rule. Therefore a nterine brother succeeds to the estate of his- 
brother even though the deceased bjxjther w as separate from: 
him at the time of his death and was reunited wiih tlie father. 
Samudrala Varalia Narasimha Gharlu v. Samudrala Venhata 
Singaramma (ly , relied on. Basanta Kumar Singh y. Jogendra 

 ̂ to. ̂ ^

^Section 12(2) Gudh Courts A:ct Appeal No. 3 of 1930, against the 
decree of the Hon’ble Mr. Justice Bisheshwar Nath Srivastava, Judge of the 
Chief Court of OudhV Lnchnow, dated the 27th of March. reversing
the decree of Babn Fratap Shankar, Additional Subordinate Judge of 
Bahraich, dated tha 29th of August, 1929. 

a) (3909) I.L.E.V 33 Mad., 165. (2) (1905) B3 Calc., 871;


