
KjnG'
E mpbeob.

A  fiirfclier question wliicli I  was asked to consider 
D u b b i  M i s i b  is as to whether it is a fit case in which I  should order 

a retrial. I think I slioiild not. Tlio a])plicant lias 
already been tried and acquitted under a charge of 
criminal misajjpropriation for a much larger sum of 

Hasan, c.i,. moiiey and I am also informed that he" is being tried 
even now under a,nother charge of the same nature. 
The trial court in its judgment in tlie pi'esent case 
observes that “ tlie accused Liave taken imdiie advaKiitage 
of the slackness or al>sence o f sT!]:)ei’visioiv and of 
frieiidsliip or connivance of the snpei'ior officers.”  
I share the view expressed in these observations. 
It appears to me that, the Disfirict I^oard of F̂ -̂ za- 
bad is more to blame than the individual accused per­
sons in this behalf. I therefore decline to order a 
retrial. At this stage I  am informed that the applicant 
was released on bail. If tliat is so, he need not 
surrender.

A. pplkMion allo-rvcd.
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1930. CH ANDIKA: S IN G H  AND OTHERS (Opposite PABTY-
APPELLANTS) V. B IT H A L  D A S AND ANOTHER (A pPLTO A N TS- 

R'ESPONDE’NTS'']

Ci'iail Procedure Code (l/lct y  of 1908). section 1M-—Fimd deci­
sion of a case by the High Court— Trial c o u r t ',d ec re e  
modified in appeal>~Appli(‘a:tion for reMiiiition under 
section 144 of the Code' of 'Civil Procedure— Lim itation , ■ 
commenGement of— Lirnitation Act (IX  of 1008), Schedule 

: , I , Article 189̂ , a^^plicahiUty. of. ■

Held, tliat, an application under section 144 of the Code 
of Civil Procedure is an application for execiitien of a decree 
passed in appeal when that decree varies or reverses the decree

■̂ Miscellaneous Appeal No. 24 of 1930, against tha order of Babu 
Maliabir Prasad Varma, Subordinate Judge of Luclmow, dated the' 21st oi 
Marcb, 1930, setting aside the decree of Babu Hiran Knmar Grhoshal, 
Munsif^ South, Lucknow, dated the 6tli of May, 1929.
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•of tlie court of first instance, it being in siibstince an appli­
cation made for seeking the aid of the court in working out 
the final decree.

Tlierefore if case is decided finar.y in appeal by the High 
'Court and an applicalion under section J44- oi' the Code of 
'Civil Procedure for restitution is made, Article 183 of the 
X/imitation Act applies and limitation beg.'ns to run from the 
date of the order of the Triigh Court. Sant Saliai v. GJiliutai 
liurmi (1), relied on. Hmnkl AU v. Ahmad Ali (3), Sormsund- 
■ararn Pillai v. Gliolcalmgam Pillai (3), Basanta Kimiari Dasi 
T. Bahnalaind Manoari (4,', BamhiijhaiiKin Thalmr v. Bankey 
Thalmr (5), Gajadhar Shujli v. Kislian Jiu)cm I.nL (6), Jcwad 
Jiusai'ti V. Gendan Sirujli (7), and Balmahind Manoari v. 
Basanta Kumari Dasi iS), referred to.

Messrs. K. P . Misra and Riwi CJumm, for the 
■appellants.

Mr. Makund Bihari Lai, for the respondeuts.
B aza and Srtvastaa â , JJ. :— This is an appeal 

from a decree of the Suborflinate Judge, Ijiicknow, 
dated the 21st of March, 1930, setting aside a decree 
■of Miinsif, Soiitli, Lucknow, dated the 6th of May,
1929. The appeal arises out of the {3rooeedingB lield 
under section 144 of the Code o r  Civil Procedure.

Chandika Singh and others obtained a preliminary 
decree for redemption in respect of certain iinnioveable 
property against Bitlial Das and anotlier on the 30tli 
of September, 1924, The final decree was passed on 
the 11th of Bebmary, 1925. In the- m.ea,ntime the 
defendants (mortgagees) had appealed against the 
preliminary decree. On the 14th. o f March, 1925, the 
plaintiffs {mortgagors) applied for possession of the 
mortgaged property. They got possession o f the same 
a few days after making the application. /The mort- 
.gagees’ appeal was decided eh: the :6th of,
The result was that the decree o f  the first court was 
modified to this extent that the tn-es in dispute were

C h a n d ik a
SraoH
K i n g -

Emperob.

(1) (1925) 3 O.W.N., 65.
(a) (1916) I .I j.E., 40 Mad., 780,
(5) (1928) I.L .K ., 7 Fat., 794. 
<7) (1926) I.Ii.E ., 6 Pat., 24 P.C

(2) (192(yi 45 Bom., 1337.
(4) (1922) I.L .R ., 2 Pat,, 277
(6) (1917) 89 AIK, 641.
(B) (1924) 3 Pat., 371.
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held not to form part of the mortgaged property 
and the amount payable on redemption was reduced. 
Both parties appealed to the fJljief Coiirlj and thi?ir' 
appeals were dismissed on the 22nd of November, 1926' 
The final decree was amended on the plaintiffs®' 
apphcation on the 21st of May, 1927. This was done- 
to bring it in conforinitiy with the decree of the ^appel- 
hate coiirt. No new final decree was prepared. The 
defendant^ (niortga,gees') appealed ciialionging this, 
amendment. The parties then entered into a- com­
promise. The mortgagors agreed to pay a certain 
sum in excess of the amount .entered in the final decree 
as amended. On tihe 18th o f  December, 1928, the- 
defendants (moi-tagees) put in the present. ap])lication 
under section 144, for restitution, claiming the trees, 
in dispute. The mortgagors took various objections- 
The objection relevant to this appeal is the plea of 
limitation. It was contended on their behalf that the 
application was baxred by time. This contention was 
accepted by the first court. It was held by that court 
on the 6th of May, 1929, that the case was governed by  
Article 181 and time began to run from tlie 6th of 
July, 1925,

The defendants (mortgagees) appealed and their 
appeal was allowed by the learned Subordinate Judge- 
on the 21st o f  March, 1930. He held that the ease' 
was governed by Article 182 and time l)egan to run 
from the 22nd of November, 1926.

Chandika and others have now come to this Court 
in second appeal. It is contended on their behalf that- 
Article 181 applies to the ciise and time should he taken 
tlo run from the 6th of July, 1925.

We think there i s: no substance in this appeal.
We have heard the learned counsel on both sides- 

at some length. In our opinion the learned Subordi­
nate Judge is perfectly right in holding that the 
present application under sectiori 144 o f  the Code o f



Ciyii Procedure falls within Article 182 of the Limita- 
tion Act. It is admitted tlia,t i f  the application falls Chaotika 
under Article 182 of the Limitation Act, it is within 
time. The learned counsel on both sides have refer-. . _ Empeboe
red to several authorities on the point of iiniitation to 
be decided in this case. W e have considered the 
rulings cited by the learned counsel on both sides. We 
do not think it necessary to refer to them in detail.
In our opinion the. ruling of this Court in the case of 
Sant Sahai v. Ghhutai Kuvmi aiid another (1) is 
clearly in favour o f  the respondents. It was held in 
that case that an application under section 144 of tlie 
Code of Cc'vil Procedure is an application for execution 
of a decree passed in appeal when that decree va.ries 
or reverses the decree o f the court o f  first instance, it 
being in substance an application made for seeking the 
aid of the court in working out the li.nal decree. A l­
most all the authorities which have been referred to in 
the course of arguments were considered in that case.
The rulings in the cases of 'Hamid AH v. Ahmad Ali 

/ ScmiaMindamm PiUai v. Chokalingam, PUlai (3), 
and Basanta Kurnari Dasi v. Balmakund Ma?^wan (4:) 
were followed in the case decided by this Court. These 
rulings arc directly in point and help the respondents.
The view which was taken in SoM Sahai v. Chhutoi 
Knrmi (1) appears to us to be correct. W e take thê  
same view. This being the case, the application imder 
consideration must be held to be within limitation.
The respondents’ learned counsel has argued before us 
that even if the application is held to be governed by 
Article 181 of the Linaitation Act, it is within time 
as time should be taken to run from the 22nd of Novem­
ber, 1926, the date on which the decree of the Ioato 
appellate courti was confirmed by the Chief Court.
W e do not think it neceSsary to express any opinion oit 

dhat point, though we should like to nptle that the 
ruling in the case of Rambujhawa^i 
TJiaJfur (5) mwpOTts the contention o f the respondents’'

(1) (1925) 3 O .W .^  , 65 (2) (1930) I.L.l?., 4S Bom., 1197.
(3) (1916) 40 Mad,, 780. (1932) I.L .E ., 2 Pat., 277.

(5) (1928) I.L.E., 7 Pat., 794.
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learned counsel. The cases of Gajadhar Singh v, 
Kishaji Jiwan Lai (1) Jowad Husain v. Gendan 
Singh (2), â iid BalwiaJmnd Marwari v. Basanta Kmnari 
Dcisi (3) were referred to in tliat case. It was held 
in that case t].iat where an appellate court lias 
ordered restitution under section 144 of the Code o f  
Civil Procedure, to a person wlio has been dispossessed 
under a decree, and an appeal against that order has 
been dismissed by tlie High Court, the period o f 
limitation under Article 181 of the Limitation A ct for 
an application for assessment of mesne profits by way 
of restitution, begins to rnn from the date of the order 
of tlie High Court.

The result is that the appeal fails and must be 
dismissed. Hence we dismiss the appeal with costs.

Appeal dismissed.

A P PE LLA TE  C IV IL .
Before Mr. Justice A . <J. P . Pullnn.

CHITITTKAO (JUDGMRNT-DRGEl<yi5-APPBi;LATSl'r) ■'«. IjA T jA  . 
GIAMBHIB, M A L  (DEOPJ'iij-HoijDEU-pJisspoHDBN’r)."' 

M u h a m m a d a n  la iv — W a q l — U s e r — L a n d  d e s c r ib e d  «.s' takia f o r  

m a n y  y e a r s  a n d  'u sed  a s  b u r ia l  g r o u n d — P r e s u m p U o n  o f  
waql: a n d  in a U G fia b iU ty — C iv i l  P r o c e d u r e  G o d s  ( jA c t  V  

o f  1908), s e c t io n  47(2'— O h je e t io n  to  s a le  hy f u d g m e n t -  
d e h to r  o f  la n d  u s e d  fo r  b u r ia l  o f  d e a d ,  r n a in ta in a b iU ty  o f—  
C o u r t ’s p o w e r  to  t r e a t  t h e  o b jc e t ic m  a s  a s u i t .
It  is a-well understood principle o f the M iiham raadan law  

that a to a q f  m ay be established b y  the evidence o f user.
W here a plot of land is described as a t,aM a  and has been 

used for many years as a place for burial b y  Muliarnraadaris 
whether they are m em bers o f one fam ily  or not a presum ption 
arises that there is si w a q f  by  user, and as such the land is 
inalienable. The distinction betw een a pri7atc3 and nnblic 
io a q f  y im  no application in the case of land used fo r  the burial

^Execution of Decree Appear No. 58 of 1930, againBt tlx© decre.3. of 
Babu Mahabir Prasad, Subordinate Judge of Lucknow, dated the 28th. of 
May, 1930, reversing the decree of Babu Hirau ISumar <^hoshal, Munsif, 
South, Lucknow, dated tha 1st of Eebiuary, 1980.

(1) (1917) LL.R., 39 All., 641. (2) (1926) 6 Pat., 24 P.O.
(8̂  (1924) 3


