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Before Mr. Justice A. G. P. Pullan. 1930
BU D H  SEN AND OTHERS ( D e PBNDANTS-APPLIOANTS) .

N AN AK  CHAND an d  a n o t h e r  (P l a in t if f s - o p p o s it e

p a r t y ) . *

€!iml Procedure Code (Act V of 1908), schedule II , paragfcipli
0— tlejerencG to arbitration— Arhitrator refusing to act—
Court’s power to act suo moto and supersede the
arbitration.
Where ia suit is referred to arbi'fcration but the arbitrator 

refuses to act, the case falls under paragraph 5, clause (l)(a) 
of the second schedule of the Code of Civil Procedure and 
the court has no power to supersede the arbitration except; 
•on an application and after the opposite pai'̂ fcy has been given 
an opportnnity of being heard. Accordingly when the 
arbitrator refuses to act an order of the court acting suo moto 
a,nd superseding- the arbitra'bion is contra,ry to law and all 
the subsequent proceedings are void. Sadiq Husain v. Nanr 
Begam  (1), relied on.

M r. Ram Bharose Lai, for tte  applicants.
M r. Bishamhhar Nath Khanna, for the opposite 

■party.
PtTLLAN, J . :— This is an appIicatioB in revision 

of an order of the Judge o f the Sm air Cause Court, 
Kheri. The suit was referred by the parties to 
•arbitratioii by a certain arbitrator on the 27th of 
■January, 1930. The court fixed the 19th of Tebruary, 
1930, for the return of the arbitrator’ s award and the 
parties were directed, to attend the court on that date. 
In  the meantime the arbitrator refused to act andi 
on the 19th of February, 1930, the date fixed for the 
receipt o f the award, the court acting' m o moto super
seded the reference to arbitration ; and . ^  the 
24th of March for final disj)dsal. On 
defendants did not appear and the suit wag decreed

*Section 2r5/Airplication , No. 42 of 1930, against the order of Pandit 
Parduman I^ishen Kaul. S'u'bordinate Judge (as Judge, Small. Cause Court) 
•Kheri, dated the 24th of March, 1930. ^  ̂ ■

(1) (1911) I.L .E ., S3 All, 74!i ('i52)(;P.G.).
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ex parte on the evidence of the plaintiffs. This waa 
Etoh Sen a case which falls under paragraph 6, clause (i)(a) 

of the second schedule o f the Code o f Civil Procediirej 
that is to say, it was a ease Avhere the person appoint
ed refused to accept the office of the arbitrator. In  

PuUan, j .  such a case any party may serve the other party with 
a written notice to appoint an arbitrator, and clause
(2) of the same parngrapli shows what the court may 
do. The court may, if  no arbitrator is appointed 
within seven days after the notice has been served or 
such further time as tlie court may have granted on 
an application by the party who gave the notice and 
after giving the other party an opportunity of beang 
heard, appoint an arbitrator or make an order super
seding the arbitration. The paragraph gives the 
court no power to supersede the arbitration except on 
an application and after the opposite party has been 
given an opportunity of being heard. Paragraph 3, 
clause (2) o f the same schedule enacts that where a 
matter is referred to arbitration the court shall not, 
save in the manner and to the extent provided in the- 
schedule, deal with such matter in the same suit. It 
is only in paragraph 8 that the court can make an 
order superseding the arbitration siio moto, and that 
is in a special case where the arbitrators cannot 
complete the award within the date specified. In my 
opinion unless the case falls under paragraph 8 the 
court's powers are limited by paragraph 3 and para
graph 5 in the manner which I  have indicated, and 
this view is in accordance with the principles laid 
down by their Lordships o f  the Judicial Committee' 
in Sadiq Husain  v. Nazir Begam  (1). Their L ord - 

vships said : “ Parties who agree to set up a tribunal of
arbitration are not bound to submit the case referre'd 
to to another tribunal such as a District or other 
Jtidge.”  Once the case has been referred by the 
parties to arbitration it is removed from the jurisdic
tion of the court except where the second schedule of

(1) (1911) 111, 743 (752).(^^
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again into force. In this case it appears to me that b ™  
nothing has occurred which enabled the court to act nanak 
suo moto and supersede the arbitration. Accordingly 
the order of the court superseding the arbitration 
must be held to be contrary to law and all the sub- j.
sequent proceedings are void, I  need not consider the 
further objection raised in the ground’s of revision.
It is sufficient to say that I am satisfied that the defen
dants applicants have an answer which must be 
considered to he the case set up by the plaintiffs, and 
I  cannot, therefore, dismiss this application on the 
ground that no substantial injustice has been inflicted 
on the parties. I  am unable to say whether the deci
sion was just or unjust, but as in rny opinion the 
procedure was contrary to law I  allow this application 
with costs, and set aside all the proceedings of the 
lower court commencing with the order superseding 
the arbitration passed on the 19th o f  February, 1930.
The court w ill take up the case again from that point 
■and dispose of it according to law.

Application alloioed.
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Before Mr. Justice A. G-- P. PuUa'i''..
ISIIL KAISTTHA AND a n o t h e r  (D efendants-•ipPBLLAN Ts) v.

S U B ,A J  P E A S  A D  (PLAINTII’F-EBSPONrFNT'!.
Oudli B,ent Act ({XXTl of sections 108, clause (16) anti

V29 and Arrears of revenue”  in secUon lB^, Oudfi
Bent Act, fneaning oj~--8mt by pattidat? for arrears of 
re'Denue under section 108, ckmse (16) against: his co~- 
sharer— Limitation, applicab'le to suit fo r . arrears of': 
revenue by one co-sharer against another co-sharer. 
Held, that ‘ ‘ arrear of; revenue’ ’ : in section 132 of the 

Oudh Eent Act means an arrear not from  ̂ t of view
of the Government but from the point of view of the person 
who ought to have paid it.

* Second Rent Appeal No. 38 of X930, against the decree::;^ 
Eaghubar l)ayal, District Judge of Eae Baroli, dated the 19th of May, 19S0, 
confirming the decree of Pandii Mahabir Prasad Parasari, Assistant Collector, 
First Class of Eae JBareli, dated the 26th of September, 1929,


