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193Q Before Mf. Just,ice 'Muhavima-d Raza and Mr. Justice
Septem- Bisheshwar Nath Srivastava.
&er, 18.

---------- EAM I jAUTAN (ArPBLLANT) v. KING-EM PEEOE (Com- «̂
p l a in a n t - e e s p o n d b n t ) .

Criminal Procedure Code (Act V of 1898) as amended hy Act 
of 1923, section 339 (p'oviso)— Approver— Accused 
tendered jjardo^i and examined as approver— Committal 
of approver to sessions along with other co-accused, 
legality of— Failure to culminister oath to approver, 
effect of— Criyninal trial— Error or illegality in the trial of 
a criminal case, which vitiates the lohole trial— Pleas 
not raised in lower court or in the mejnorandum of ap
peal, whether can he allotoed to be raised in appellate 
court.
Held, that an appella,nt must be allo'wed to raise a plea 

that the whole trial is vitiated by an alleged illegality or 
■error in the trial of a case in the lower court although such 
a plea was not raised specifically in the lower courts and has 
no't; been raised in the memorandum of appeal. It may be 
that the counsel who appealed for the accused in the lower 
•courts took no objection to the defect in the mode of con
ducting the trial or, even that there was a waiver or consent 
■on his paî fc; but no serious defect ;in the mode of conducting 
a criminal trial can be justified or cured by the consent o f the 
advocate of the accused. V. M. Ahd'iU Bahm,an v. The 
King-Emperor (1), and The Queen y . Bholanath Sein (2), 
'and Piiran v. Emperor (3), referred to.

Where a certain person was treated as a Confessing 
accused iand conditional pardon was granted to him under 
■section 337 of the Code of Criminal Procedure and he was

■ *examined as an approver the fact 'that no oa,th was adminis
tered to him did not establish that the Committing Magis
trate did not examine or did not mean to examine him as an 
approver and the committal of such an accused for trial tĉ  
the court of sessions along with other co-accused was illegal 

; TO to section 339 of the Code of Criminal

^Criminal Appeal No. 355 of 1930, against the order of Pandit Eaghubar 
Bayal SliuWa, Sessions Judge of Eae Bareli at Partabsfarh, dated the 12th 
■of August, 1930.
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IProcedure as amended by the Act of 1923. The error was 19S0
not a mere formal defect of procedure, but was a substantial
error of law 'which -\’itia!ted the whole trial. LAtiTA!̂

■0.
Messrs. St. George Jachson and Satyanand King-

H oy, for the appellant.
The Government Advocate (Mr. H . K . Ghosh), 

for the Crov^n.

R a z a  and S r i v a s t a v a ,  JJ . ;— Pour persons, 
namely, Salik Earn, Dattu, Eameshv^ar and Jaigobind, 
have been convicted by the learned Sessions Judge 
o f Rae Bareli o f an offence o f murder under section 
302 o f  the Indian Penal Code and sentenced to death 
'Subject to confirmation o f this Court. They appeal.
The reference in confirmation is also before us. The 
fifth man. Ram Lotan, has been convicted by the 
learned Sessions Judge under section 201 o f the 
Indian Penal Code and sentenced to five years’ 
rigorous imprisoinn'ent. H e appears to be 

■a cousin o f  Salik Ra,m accused. It has been found 
against him that he caused disappearance of the evi
dence o f murder. He also has appealed to this 'Court 
.along with the others named above.

A  preliminary objection to the trial o f this case 
has been raised before us, in the course o f arguments, 
by the appellants’ learned counsel, Mr. Janhson. H e 
■contends that the error or illegality complained of 
has vitiated the whole trial. W e thought it proper 
to hear the learned counsel on both sides on that point, 
before disposing o f these appeals on the merits. I f  
M r. Jackson's contention is accepted, then the appeals, 
cannot be heard on the merits as the appellants must 
be re-tried. The learned' Government Advocate has con- 
fended before us that the plea which has been raised 
in this Court was not rai'sed in the lower courts, and 
that it has been raised too late. It  is true that the 
plea which ha,'S now been raised by M r. Jachson in



JJ,

im  this Court was not raised specifically in tlie lower
Ram courts and has not been raised in the memorandum of'

appeal; but the appellants must be allowed to raise the 
eS S ob plea, when it is contended that the whole trial is

vitiated by the alleged illegality or error in the trial 
o f  the case in the lower court. It may be that the 

Srivastava, counseJ who appeared for the accused in the lower
courts took no objection to the defect in the mode o f 
conducting the trial or, even that there was a vv^aiver 
or consent on his part; but no serious defect in the 
mode of conducting a criminal trial can be justified 
or cured by the consent o f tlie advocate of the ac
cused— See V. jJL Abd/ul Rahman v. The K ing- 
Emperor (1). If criminal proceedings are substan
tially bad in themselves, the defect will not be cured 
by any waiver or consent of the prisoner himself—  
See The Queen v. Bhokmath Sein (2) referred to in 
Puran v. Em'pero'f (3). l^ow, we proceed to consider 
the objection taken by the appellants’ learned counsel. 
Two persons, nam,ely Rameshwar and Dattu, were 
treated as confessing accused in this case. They 
retracted their confessions before the Committing 
Magistrate eventually. The confession o f  Dattu was 
recorded under- section 164 of the Code of Criminal 
Procedure on the 24th o f Decemlier, 1929. The 
learned Magistrate started proceedings against the 
accused on the 25th o f February, 1930, and then, 
ladjoiirned the case to the 7tli o f M arch, 1930. On 
the '7th of March, 1930, the prosecuting Sub-Inspector 
was not present and the case was ‘adjourned to the 8tK 
of March; 1930. It  appears that he had gone to the 
Superintendent of Police to obtain certain orders in 

:conpectioir with, this case. The Circle Inspecter 
submitteci a report to the SuperiDtendent o f  Policfe on 
th e ; 7th of March, 1930, and the latter forwarded a-

^ ^ 2 6 )  i25 117 (121). (2) (1876) 25 W .R ., 57 (60).

(S) (1903) 6 O.G., 192 a94). :
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report to the Magistrate “ for favour o f tendering
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accused Dattu a conditional pardon as proposed by, bam
Circle Inspector'’ , Wlien the case was taken up by; 
tlie Magistrate on the 8th o f  March, 1930, he actiialiy 
granted pardon to Dattu under section 337 of the Code 
of Criminal Procedure. Dattu stated in reply to the

V.
KiK3-

Emperok.

Ram and

j<r.
question put to him by the Magistrate that he would Srivastava, 

make a true statement whether he was granted pardon 
or not and that he was ready to state the true facts 
which were known to him.

The learned Magistrate then proceeded to record 
the statement of Dattu and put the following question 
to him as the first question: ''Y o u  have just now
admitted that you would make a true disclosure of 
the facts within your knowledge. N ow state those 
facts” . Dattu then denied all knowledge of the mat
ter in his statement before the Magistrate, and made 
a statement about the tortures to which he was sub
jected by the police and others. The Magistrate 
has stated in his Committal Order how he tendered 
pardon to Dattu and how the latter made the state
ment which he recorded on the 8th of March, 1930.
H e says in his Committal O rd er :—

“ I  offered conditional pardon to Dattu under 
section 337 of the Code of Criminal 
Procedure, but though he offered to 
make a true and unmixed disclosure of 
the facts o f  the case, he simply mad© 
a statement o f  his tortures and nothing 
else"’ /

It is noticeable that it was noted in the order 
sheet dated the 8th of March, 1930, that Dattu was 
examined as an
bahaisiat approver Wkha ’ ). Though . all this
took place in the court o f the Gom m itti%  Magistrate, 
vet Dattu was committed fo t  trial to the Court of Ses-



sions along witii otiier accused named above. Tlie 
Ram appellants’ learned counsel contends that this was 

i/AOTAN under the provisions of section 339 of the Code
£ Criminal Procedure (as amended). Section 339 of

EMPEROE.  ̂ 1 r*
the Code of Criminal Procedure is in the following 
term s;—

Baza and
Snv^ava, , ‘ ‘Where a pardon has been tendered under sec

tion 337 or section 338, and (the Public 
Prosecutor certifies that in his ojnnion) 
any person who has accepted such tender 
has, either by wilfully concealing any
thing essential or by giving false 
evidence, not complied with the condi
tion on which the tender was made, 
such person may be tried for the ofience 
in respect o f  whicli the pardon was so 
tendered, or for any other offence of 
which he appears to have been guilty in 
connection with the same matter :—

Provided that such person sh,all not be tried 
jointly with any o f the other accused, 
and that he shall be entitled to plead at 
such trial that he has complied with the 
conditions upon which such tender was 
made : In which case it shall be for the 
prosecution to prove that such conditions 
have not been complied with . . .

The learned Giovernment Advocate admits that 
a conditional pardon was tendered to Dattu but he 
isays Ijhat Dattu was not really examined as an 
approver in this case. W e are not prepared to agree 
with him on this point. The proceedings of the Cora- 
mitting Magistrate show clearly that Dattu was ex
amined as an approver. It is true tha;fc no oath was 
administered to-'D attu  hut this omission does not 
establish that • the J3onamitting Magistrate did not
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examine or did not mean to examine Dattu as an i93o
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approver. Tlie fact is that he examined Dattu as an ram
approver and noted this 'clearly in his order sheet as 
mentioned above. I f  oath was not administered to gJpSoB
pattu  at the time be was examined as an approver, 
then this is another irregularity or illegality committed 
by the Magistrate, The judgment of the learned Ses- snmstava, 
sions Judge shows that the defect under consideration 
was noticed by him, but he got over the difficulty by 
making the following observation in his judgm ent:—

JJ.

C C-'I  was wondering whether, in view o f section 
339 of the Code of Criminal Procedure, 
Dattu could, after the offer o f pardon, 
be committed to this Court as an accused 
jointly with others. But I  do not think 
now on a careful consideration o f the 
matter that Dattu can be deemed to have 
been granted any pardon by the Com-r 
mitting Magistrate. H e has certainly 
not been examined on oath and was never 
treated as an approver in the court 
below. Pardon is granted to 'persons 
who have taken part in any crime and 
are cognizant o f  the facts connected 
therewith. Dattu admitted on the 8tK 
o f  March, 1930, that he knew nothing. 
H e could not, therefore, be granted any 
pardon and the Magistrate was justified 
in not making him an approver,”

W e find, however, on examining the record o f  
the Committing M agistrate that pardon was actually 
granted to Dattu and that Dattu was actually examined 
as an approver. Th© learned Sessions ju d g e  has 
referred to two rulings, (I. II. 29 A ll., 24 a,nd 45 
M ad. L . J ., 613) on this point. W e haAre considered 
these rulings. They do not apply to the present case 
sim ply for the reason that the cases to which they



19̂ 0 relate were decided before the passing o f the Criminal
Bam Procedure A.mejidment A ct o f 1923. The proviso,

quoted above, was introduced for the first time by the
EifpEROB Criminal Procedure Amendment A ct of 1923. W e

think there has been a most serious and material error 
in the proceedings in this case which has been eTeatly to

Raza end ■ t  « • t j  • i i A  jSrivastava, the prejudice o f the prisoners, it  is admitted that 
the confessions of Ramesliwar and Dattn form  the 
cliief basis of the prosecution case against all the 
accused, as observed by the learned Judge. "We find that 
Dattu’s confession is comparatively more detailed than 
the confession of liameshwar. A s Dattu has been 
tried jointly with the other accused named above^ hiis 
confession has been used a,s evidence against his co- 
accused. This could never liave been the case if  Dattu, 
who had been examined as an approver, had not been 
tried jointly with the other prisoners named above. The 
error which has come to our notice is not a mere formal 
defect o f procedure. It is a substantial error o f law. 
The procedure adopted by the Committing Magistra'te,- 
after he had examined Dattu as an approver, having 
tendered pardon to him, was one which, the Code 
positively prohibited. W e accept the contention of the 
appellants’ learned counsel that this is an illegality 
which vitia.tes the whole trial.

The result is that we allow the appeals and 
setting aside the convictions and sentences direct that
(1) Salik Ram, (2) .Rameshwar, (3) Jaigobind and (4) 
Ram Lotan accused be re-tried according to law.

As regards Battu, we direct that such, action 
should be taken against him as the Magistrate or the 
Sessions Judge might think proper with due regard 

sections 339 and 339A o f the Code 
o f  Criminal W e set aside his conviction
and sentence also, in the case before us, and direct that 
the proceedings be quashed. Proper proceedings will 
be  taken against him and he will then be tried again, 
•separately, according to law.

Ânr)P.nl n.lln'inpA
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