
1930 was that tlie learned District Judge liad wrongly thrown 
the onus on the plaintiffs to show that the deed had not 
been understood by Musammat LacLihnhn and had not 
been properly explained to iier. We think the conten- 

minsH* tion has no force. The learned District J udge after an 
Singh, examination of the entire evidence came to tJie conchisiou 

that the defendant had sulilciently brought home the 
Srimstam document to the lady and had cst;iblished tlie genuineness 
puiian,JJ. of the deed- We must tlierel'ore overrule tliis conten­

tion.
The result o f our findings on tlie Jirst two points is 

that the appeal nmst succeed. W e tiierefore set aside 
the decision of the learned Disti'ict .)udge and restore 
that of tlie trial court. The- [jlaintiffs will get tlieir costs 
in all the courts.

Appeal allowed. 
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Before Mf. Justice Bisheshwar Nath Srimstam.

1980 LALTA SIKGH (DEFENi:)AKT-APrET;i.ANT) V. MU.TIilJR
September, UPADHIA (PLAlNmPF̂ RESPONDENT.)'̂

’ Limitation Act (IX of 1908), section 18 and articles 116 and
120— Mortgage with pos-‘̂ ession---~Pos.scs-sion not delwered 
— Suit by mortgarjee for personal decree., limitation appU- 
cahle to— Tmnsjer of Propefty Act (IV  of 1882), section 68 
— Fraud— Specijic allegations of fraud necessary in a case 
of fraud— Mere omission to inform another party of his 
title not enough to constitute actual fraud.
Where a mortgagor mortgaged with possession certain 

plots of land and stipulated tluit tlie mortgagee was to remain 
in possession and in case there was any distarbance in the 
mortgagee’s possession he was entitled to recover the mortgage 
money with interest and possession was not delivered, 
that the mortgagee had a right to sue the mortgagor fqr the 
moi’tgage money and to claim a personal decree against him un-

*Secoiid. Civil Appeal No. 222 of 1930, against the decree o£ M. Zia-iid- 
din Alimad, Subordinate 1116^0, of Bultaupw, dated the Ifith of April, 1930, 
reversing the decree of Pandit Sliiain Manoliar Tewari, Munsif of Mr.safir- 

khana at S-altanpnr, dated the ISth of January, 1930.



der section 68, clause (b) of the Transfer of Property Act. 1930 
Such a. suit must be governed either by article 116 or by article jjAhTA~
120 of the Limitation Act a n d  the period of limitation fo j such S m gh

a suit can be only six years from the time when the cause of
action arises. UfADHiA.

Section 18 of the Limitation Act is directed against cases 
of active and design Cid fra-nd.

AVhere, therefore, there were no specific allegations of act­
ive fraud in the plaint and the defendant did not do anything to 
keep the plaintiff from the knowledge of the true facts as re­
gards his title in respect of certain plots but only concealed 
from the ]:)laintiff his want of title and omitted to inform him 
of the title of others, such mere omission would not be en­
ough to constitute active frnud so as to attract the a,pphcation 
of section 18 of the Limitation Act.

Mr. M oti Lai Saksena, for the appellant.
Mr. E. R . Kichoai, for the respondent.
S r i v a s t a v a ,  J. :— T h i s  is a second appeal against 

the decision dated the 6th of April, 1930, passed by the 
Subordinate Judge of Sultanpur modifying the decree 
dated the IStli o f  January, 1930, passed by the Mmisif 
of Musafirkhana at Sultanpur. It arises out of a suit’ 
brought by the plaintiff mortgagee on foot of a mortgage 
deed, dated the 30th o f April, 1923, asking for a simple 
money decree or in the alternative a decree for ipossession 
and for substituted security. The plaintiff’ s case was 
th at the defend a,nt mortgaged to him three plots nos.
1399, 1032 and 1033 situate in village Jajjour, pargana 
Barausa, with possession and stipulated, that the plain­
tiff was to remain In possession as mortgagee and in ca.se 
there was any disturbance in the mortgagee’ s possession 
he was entitled to recover the mortga,ge money with inte­
rest at 2 per cent., per mensem. The plaintiff further 
alleged that possession was never delivered to him and 
that when the plaintiff; wanted to institute the present 
suit he discovered that two o f  the mortgaged (plots, name­
ly, 1399 and 1033 did not belong to the defend ant. 
therefore claimed a money decree for the principal and 
interest at 2 per cent., per mensem and in the alternative
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a decree for possession of plot no. 1032 and for substitut­
ed security in lieu of plot nos. 1399 and 1033. The 
defendant admitted the execution of tbe mortgage deed 
but denied tbe other allegations and pleaded tbat the 
claim for a money decree was barred by time.

Tlie learned Munsif lield tliat tlie plaintiff was en­
titled neither to a money decree nor to any substituted 
security. But lie gave the plaintiff a decree for the 
amount claimed .recoverable by sale o f  plot no. 1032. On 
appeal by the ]>!aintiff to tlie lOAver apperia,te court, the 
learned Subordinate Judge held tlia,t tbe plaintiff’ s claim, 
for a money decree vi'as Tv̂ itliin time and lie lin,s according­
ly given the iplaintiff a personal decree for the amount 
claimed against the dc'fendanu.

The only contention urged l)y tlie learned counsel for 
the defendant ap})ellant before me is tliat tlie claim for a 
personal decree was barred by time. I  think this con­
tention is correct and must succeed. I  Oigree with tbe 
learned Subordina^te Judge that on the facts alleged, the 
case fell within tbe provisions of section 68 cl a,use {h) o f 
the Transfer of Property A ct and that tlie plaintiff mort­
gagee ba:d therefore a, right to sue the mortgagor for the 
mortgage money and to claim a personal decree against 
him. But sucli a suit inider the provisions o f section 
68 of the Transfer of Property A ct must be governed ei­
ther by article 116 or by article 120 o f tb.e Limitation A ct 
and the period of limitation for such a suit can be only 
SIX; years from the time when the cause o f  action arises. 
It is now the common case o f both parties that plots nos. 
1399 and 1033 never belonged to the mortgagor and that' 
the mortgagee never got possession and has therefore been 
deprived o f his security to the extent of these two iplots 
from the very inception, o f the mortgage. The claim, for 
a inoney decree under section 68 of the Transfer o f  Pro­
perty Act was therefore ef/’̂ barred by time when 
the suit was instituted on the 23rd of October, 1929. 
The lower appellate court however has held the claim to 
be within limitation on the ground that the plaintiff



learnt about the want of title o f the defendant only in 
September, 1929, when he obtained copies o f  certain Lalta simgh 
docnnients with a view to institute the present suit.
The learned Subordinate Judge has not referred to any 
provision of law in support o f his view but presumably 
lie intended to apply the provisions of section 18 o f the 
Limitation Act to the case. The learned counsel f o r  s w a s t a B o , / .  

the plaintiff respondent has also referred me only to thd 
provisions of that section in support o f the view o f 
the lower appellate court. In my opinion section 18 has 
no application to the case. This section is directed 
against cases of active and designed fraud. In  the pre­
sent case I  fail to find any specific allegations of actual 
fraud in the plaint. It has been repeatedly held that 
mere general allegations are quite insufficient to consti­
tute an averment o f  fraud o f wliich a court can tal ê no­
tice. Order Y I ,  rule 4 of the Code o f Civil Procedure 
also definitely provides that in all cases in which a party 
sets up a case of fra,ud, the full particulars with, dates 
and items, i f  necessary, shall be stated in the pleadings.
There is no suggestion that the defendant did anything 
to keep the plaintiff from the knowledge o f  the true facts 
as regards the title in respect o f plots nos. 1399 and 
1033. All that is suggested is that the defendant con­
cealed from, the plaintiff his want o f title and omitted 
to inform him o f the title o f others. 'Such mere omis­
sion would not be enough to constitute active frand so as 
fe attract the.application of section 18 of the Limitation 
'Act to the .case. I  am therefore of opinion that the 
plaintiff cannot claina the benefit o f section 18 and the 
claim for a money decree was therefore barred by time.

As stated before, the plaintiff made an alternative 
prayer for a decree for possession and for substituted 
security. This alternative claim has not been consider'* 
ed by tHe lower appellate court. I  must therefore re- 
mand the case to the learned Subordinate Juds’e for a 
deeision in  respect of the claim for possession and subs- 
tituted securitv.
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1930 Tlie result therefore is that I aiiow the tippecii with
I jalta Sings costsj Set asltle the decision of tiie lower appellate court 

, and remand the case to the learned Subordinate JudgeMutsub . °
■Gjadhia. ^ ith directions to re-admit the appeal under its original 

number and to determine it according to law.
Appeal allowed,
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Before Mr. Justice A. G. P. Pullan.
1930 L A L T x ^  P E A S A D  (A p p e lla n t )  v . M T S B I  L A T j

Septetnher, (RESPONDENT).*

Civil Procedure Code (Act V of 1908), section 35— Costs—  
Trial court’ s discretion in the matter of allotmicj costs of 
a suit to parties— Second appeal— Appellate court’s power 
to interfere ivith the discretion of lower court in the 
matter of alloiiHng costs.
Section 35 of the Code of Civil Procedure gives thip corirt 

the full i^ower to determine the amount of costs and the 
party or parties who sliall pay them subject to such conditions 
and limitations as may be prescribed by the provisions of any 
law for the timje I'leing in force, and the same section enacts 
that wbere the court directs that any costs shall not follow the 
event the court shall state its reasons in writing.

, Where a plaintiff comes to enforce a legal right arul there 
has been no misconduct on his part, and no omission or 
neglect which would induce the court to deprive him of his 
costs , the co u rt  has n o  discretio-n and c a n n o t  ta k e  a w a y  the 
plaintiff’ s right to costs.

Where the trial com-t decreed a suit with costs and in 
appeal the lower appellate com’t disallowed costs without 
stating any reasons except that it considered it to be a very 
hard case for the .appellant, held, that the lower appella,te 
court acted in an arbitrary rnann}3r in interfering with the 
proper decision of the court of first instance on the question 
of costs and the High Court was justified in interfering with 
the border of the lower appellate court in second appeah 
Bshahuq  ̂ Molla V. Ahdul Bari Haidar (1), distinguished.

*Second Civil Appeal No. 182 of 1980, agaiiisfc tlje decree of S. Ali 
Hamid, 1st; Subordinate Judge of Kheri, dated the IBtlr of April, 1930, 
modifying the decree of I*an.diii Datft Ram Misra, Additional Munsif of Kheri, 
■dated the 19th of February, 1930,

(1) (1903) 81 Oal., m


