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1930 was that the learned District Judge had wrongly thrown
“eae  the onus on the plaintiffs to show that the deed had nog

Bé’éif been understood by Musammat Lachbmin and had not
B been properly explained to her. We think the conten-
HAGWAN

Baxmse* tion has no force. The learned District Judge after an
SINGE.  .camination of the entire evidence came fo the conclusion
that the defendant had sufficiently brought home the

Srivastava document to the lady and had established the genuineness

Pull{;,;z(,lJJ. of the deed. We must therciore overrule this conten-
tion.

The result of our findings on the first two points is
that the appeal must succeed. We therclore set aside
the decision of the learned Distriet Judge and restore
that of the trial court.  The plaintiffs will get their costs
in all the courts.

Appeal allowed.
APPELLATE CIVIL.

Bejore Mr. Justice Bisheshwar Nath Srivastava.

1930 LALTA SINGH (DerENDANT-APPELIANT) ». MUTHUR
September, UPADHIA (PLAINTIFF-RESPONDENT.)*

= Lamitation et (IX of 1908), scclion 18 and articles 116 and
120—Mortgage with possession—DPossession not delivered

—Suit by mortgagee for personal deerce, limitation appli-

cable to—Transfer of Properly Act (IV of 1882), section 68

—Fraud—=Specific ullegations of frawd necessary in a case

of fraud—2Mere omission to inform another parly of his

title not enough to constitute actual fraud.,

Where a mortgagor mortgaged with possession certain
plots of land and stipulated that the mortgagee was to remain
in possession and in case there was any disturbance in the
mortgagee’s possession he was entitled to recover the mortgage
money with Interest and possession was not delivered, held,
that the mortgagee had a right to sne the mortgagor for the
mortgage money and to claim a personal decree against him un-

*Second Civil Appeal Na. 222 of 1930, azainst the decree of M. Zin-ud-
din Ahmad, Suobordinaté Tudge of Sultanpur, dated the 16th of April, 1930,
reversing the decree of Pandit Shimn Manchar Tewari, Munsif of Musafir-
khana at Sultanpur, dated the 18th of January, 1930.
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der section 68, clause (b) of the Transfer of Property Act.

Such a suit must be governed either by article 116 or by article  Laura

120 of the Limitation Act and the period of hmitation for such
a suit can be only six years from the time when the cause of
action arises.

Section 18 of the Limitation Act is directed against cases
of active and designed fraud.

‘Where, therefore, there were no specific allegations of act-
ive fraud in the plaint and the defendant did not do anything to
keep the plaintiff from the knowledge of the true facts as re-
gards his title in respect of certain plots but only concealed
from the plaintiff his want of title and omitted to inform him
of the title of others, such mere omission would not be en-
ough to constitute active frand so as to attract the application
ol section 18 of the Timitation Act.

Mr. Moti Lal Salrsena, for the appellant.
Mr. E. R. Kidwat, for the respondent.

SrIvasTava, J.:—This is a second appeal against
the decision dated the 6th of April, 1930, passed by the
Subordinate Judge of Sultanpur modifying the decree
dated the 13th of January, 1930, passed by the Munsif
of Musafirkhana at Sultanpur. It arises out of a suit
brought by the plaintiff mortgagee on foot of a mortgage
deed, dated the 30th of April, 1923, asking for a simple
money decree or in the alternative a decree for possession
and for substituted security. The plaintiff’s case was
that the defendant mortgaged to him three plots nos.
1399, 1032 and 1033 situate in village Jajjour, pargana
Barausa, with possession and stipnlated, that the plain-
tiff was to remain in possession as mortgagee and in case
there was any disturbance in the mortgagee’s possession
he was entitled to recover the morteage money with inte-
rest at 2 per cent., per mensem. The plaintiff further
alleged that possession was never delivered to him and
that when the plaintiff wanted to institute the present
suit he discovered that two of the mortgaged plots, name-

v, 1899 and 1038 did not belong to the defendant. He

therefore claimed a money decree for the principal and

interest at 2 per cent., per mensem and in the alternative
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a decree for possession of plot no. 1032 and for substitut-
ed security in lieu of plot nos. 1399 and 1033. The
defendant admitted the execution of the mortgage deed
hut denied the other allegations and pleaded that the
claim for a money decree was barred by time.

The learned Munsif held that the plaintiff was en-
titled neither to a money decree nor to any substituted
security. But he gave the plaintiff a decrce for the
amount claimed recoverable by sale of plot no. 1032. On
appeal by the plaintiff to the lower appeliate court, the
Tearned Subordinate Judge hicdd that the plaintiff’s claim
for a money decree vwas within time and he has according-
Iy given the plaintiff & personal decrce for the amounnt
claimed against the defendans. 7

The only contention urged by the learned counsel for
the defendant appellant before me is that the claim for a
personal decree was barred by time. T think this con-
tention is correct and must succeed. I agree with the
learned Subordinate Judge that on the facts alleged, the
case fell within the provisions of section 68 clause (b) of
the Transfer of Property Act and that the plaintiff mor-
gagee had therefore a right to sue the mortgagor for the
mortgnge money and to claim a personal decree against
him. Buf such a suit under the provisions of section
68 of the Transfer of Property Act must he governed ci-
ther by article 116 or by article 120 of the Limitation Act
and the period of limitation for snch a suit can be only
six vears from the time when the cause of action arises.
It is now the common case of both parties that plots nos.
1399 and 1033 never helonged to the mortgagor and that
the mortgagee never got possession and has therefore been
deprived of his security to the extent of these two plots
frora the very inception of the mortgage. The claim for
a money decree under section 68 of the Transfer of Pro-
perty Act was therefore ex facie barred by time when
the suit was instituted on the 23rd of October, 1929.
The lower appellate court however has held the claim to
be within limitation on the ground that the plaintiff
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learnt about the want of title of the defendant only in
September, 1929, when he obtained copies of certain
documents with a view to institute the present suit.
The learned Subordinate Judge has not referred to any
provision of law in support of his view but presumably
he intended to apply the provisions of section 18 of the
Limitation Act to the case. The learned counsel for
the plaintiff respondent has also referred me only to the
provisions of thal section in support of  the view of
the lower appellate court.  In my opinion section 18 has
no application to the case. This section is directed
ngainst cases of active and designed frand. TIn the pre-
sent case T fail to find any specific allegations of actual
fraud in the plaint. It hag been repeatedly held that
mere general allegations are gquite insufficient to consti-
tute an averment of fraud of which a court can take no-
tice. Order VT, rule 4 of the Code of Civil Procedure
also definitely provides that in all cases in which a party
sets up a case of fraud, the full particulars with dates
and items, if necessary, shall be stated in the pleadings.
There is no suggestion that the defendant did anything
to keep the plaintiff from the knowledge of the true facts
as regards the title in respect of plots nos. 1399 and
1033. All that is suggested is that the defendant con-
cealed from the plaintiff his want of title and omitted
to inform him of the title of others. Such mere omis-
sion would not be enough to constitute active frand so as
to attract the application of section 18 of the Limitation
‘Act to the case. T am therefore of opinion that the
plaintiff cannot claim the henefit of section 18 and the
claim for a money decree was therefore barred by time.
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Srivastava, §.

As stated hefore, the plaintiff made an alternative -

prayer for a decrec for possession and for substituted

security. This alternative claim has not been consider-
ed by the lower appellate court. I must therefore re-.
mand the case to the learned Subordinate Judee for a

decision in respect of the claim for possession and subs-

tituted security.
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1930 The result therefore is that I allow the appeal with

Do Bmaw COSTS, set aside the decision of the lower appellate court

Mon  a0d remand the case to the learned dubordinate Judge

UranEt.  with divections to re-admit the appeal under its original
number and to determine it according to law.

Appeal allowed.

—

APPELLATE CIVIL

Before My. Justice A. 4. P. Pullan.

19380 TATTA PRASAD (Arprurant) ». MISRIT TATL:

Septimber, (ResroNDENT). *
7

— — Civil Procedure Code (Act V of 1908), section 35— osts—
Trial court’s discretion in the ‘matter of allowing costs of
a suit to partics—Second appeal—Appellate courl’s power
to interfere with the discretion of lower court in the
matter of allowing costs.

Section 35 of the Code of Civil Procedure gives the court
the full power to determine the amount of costs and the
party or parties who shall pauy them subject to such conditions
and limitations as may be prescribed by the provisions of any
law for the timg being in force, and the same section enucts
that where the court directs that any costs shall not follow the
event the conrt shall state its reasons in writing.

Where a plaintiff comes to énforce a legal right and theve
has been no misconduct on his part, and no omission ot
neglect which would induce the conrt to deprive him ol his
costs, the court has no discretion and cannot take away the
plaintiff’s right to costs.

Where the trial comt decreed a suit with costs and in
appeal the lower appellate court disallowed costs without
stating any reasons except that if considered it to be o very
hard case for the appellant, held, that the lower appellate
court acted in an mbifrary mannkr in interfering with the
proper decision of the court of first instance on the question
of costs and the High Court was justified in interfering with
the order of the lower appellate court in second appeal.
Eshahug Molla v. Abdul Bari Haldar (1), disfinguished.

¥Becond 'Civil Appeal No. 182 of 1930, against the decree of . Al
Hm_ud., 1st Subordinate Judge of Kheri, dated the 1Bth of April, 1930,
modifying the decree of Pandit Datn Ram Misra, Additional Munsif of Kheri,
dated the 19th of February, 1930. -

(1) 1903) LI R., 81 Cal., 188.



