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in which this court should be deterred from proceeding
by the provisions of section 537 of the Code of ‘Criminal
Procedure. I allow this application, set aside the con-
victions and sentences of all the three- applicants.
Thakur Din and Muneshar will be released forthwith
and Abdul Karim, who is on bail, will not be required
to surrender. All fines, if paid, will be returned.

A pplication allowed.

——

APPELLATE CIVIL.

Before Mr. Justice Bisheshwar Nath Srivastava and
Mr. Justice A. G. P. Pullan.

SANT BAKUOSH SINGH axp aNoTAtrR (PrAINTIFES-

APPRLIANTS) v. BHAGWAN BAKIISH SINGH (DerrND-

ANT-RESPONDENT.)*

Construction of documents—Wajib-ul-arz, construction of—
Custom in derogation of ordinary law, proof of—Hindu
law—Joint Hindu family—Widow entering into posses-
sion of her husband’s share while his brothers living—
Adverse - possession~—Hindy widow’s possession, when
adverse—Terms in a wajib-ul-arz that ‘‘widow shall
succeed as owner with power of transfer and after her,
collaterals of her husband will get possession,”’ whether
conferred absolute estate on the widow.

Held, that when a construction ean be put on a wajib-
ul-arz which is compatible with the rules of Hindu law, that
is the proper construction to be placed upon the wajib-ul-arz.
Dhonde Singh v. Sant Bakhsh Singh, (1) and Durga v. Lal
Bahadur (2), relied on. Musammat Punwni v. Chet Ram (8)
dissented from. .

Where, therefore, the terms of a wajib-ul-arz were that
if the widows are sounless, then they will all remain in posses-
sion as owners with power of transfer (malikana baikhtiyar
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intigal) and after their death, the collaterals (bhai wa bhatije)
of their husband will get possession of the share, Held, that it
did not prove that widows possessed full power of alienation
in respect of their husband’s estate and the power of {ransfer
given to the widows was not a power free from the restrictions
imposed by Hindu law on Hindu widows.

Ield further, that where a party sets up a custom in dero-
gation of the ordinary law, the custom must be proved by
very clear and unambiguous evidence.

Where certain brothers form members of a joint Hindu
family on the death of one of them his widow is not entitled
to anything more than maintenance out of her husband’s
estate. Her possession, therefore, of the share of her husband
would be prima facie adverse unless it could be shown that it
was the rvesuly of any arrangement with the reversioners
or that she took possession of the property prescribing
only for the limited estate of a Hindu widow. Sham Koer
v. Pab Koer (1), referred to.

It cannot be laid down that in every case whenever a
HTrdu widew is found in possession of properiy withont title
her possession must be regarded as that of a widow’s estate
but the determination of the question as regards adverse pos-
session must be based npon the circomstances of ecach case.
Deo Datt v. Raj Bali (2), followed. FLajwanti v. Safa Chand
(8), referred to.

Under Hindu law a female can succeed as an heir only
tg a limited estate. Where, therefore, on the death of a
nerern the widow of his brother succeeded t0 a moiety shuve
of his estate with the consent of his other brother but she
referred to her possession both with rvegard to that share as
well as the share which came in her possession on her
husband’s death as possession as an heir she was in pos-
session of both the shares without any legal title and in that
sense *her possession was adverse but she prescribed not for
an absolute estate but only for the limited estate such as is
Dossessed by a female sncceeding as an heir to a Hindu.

Messrs. T. S. Misra, Lachman Prasad, and Gaya
Prasad, for the appellants. ‘ ;

Messrs. M. Wasim and @G. D. Khare, for the
respondent. '

(1) (1902) L.R., 29 LA., 132. (2) (1928) 5 O.W.N., 653. .
(8) (1924) L.R., 51 LA., 171
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Srrvastava and Purran, JJ.:—This is a second
appeal against the decision dated the 22nd of February,
1930, passed by the District Judge of Lucknow reversing
the decision dated the 13th of August, 1929, passed by
the Subordinate Judge of Malihabad at Lucknow. It
arises out of a suit for possession of 1 rupee 8 annas
5 pies 2-10 krants share, together with a house and
chaupal, of village Kathwara in the Lucknow district
~and for Rs. 150 as the price of three bullocks.

The material facts relevant to the appeal are that
there were three brothers, Pancham Singh, Bahadur
Singh and Baldeo Singh who were all childless.

Pancham Singh owned a 1 rupec 15 annas
11 pies share in village Kathwara and Bahadur
Singh owned a 2 rupees 10 pies 5 krants share in the
same village. Pancham Singh died long ago and on
his death his share came into the possession of his widow

Musammat Lachmin who also obtained mutation in her

favour. Bahadur Singh died in April, 1903, and on
his death the share possessed by him was mutated in
equal moieties in favour of Musammat Lachmin and
his surviving brother Baldeo Singh. Baldeo Singh
also died two years later. On the 20th of April, 1921,
Musammat Lachmin executed a deed of gift in favour
of Bhagwan Bakhsh Singh, defendant, in respect of
1 rupee 8 annas 5 pies 2-10 krants share including the
house and chaupal in suit. This gifted share consisted
of the whole of the share of which mutation had been

made in Musammat Lachmin’s favour on the death of
Bahadur Singh and of an 8 annas share out of the share
possessed by her husband. Mutation in respeet of the:

gifted share wag made in favour of the donee, Bhagwan
Bakhsh Singh and he has remained in possession of it

ever since. Musammat Lachmin died on the 11th of"

November, 1927. ‘

The plaintiffs instituted the suit which has given

rise to this appeal claiming the property which formed
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the subject of gift by Musammat Tachhmin in defen-
dant’s favour on the ground that she possessed only
a limited interest in the said property and that they were
entitled to it on her death as next reversionmers of
Pancham Singh. Tt was also pleaded that the deed of
gift dated the 20th of April, 1921, was executed by
Musammat Dachhmin under the undue influence of the
donee’s grandfather, IKalka Singh, who was employed
by Musammat Lachhmin as her mukhtar. The plain-
tiffs’ claim was resisted by the defendant on several
grounds. It was pleaded that under a custom obtaining
amongst Chauhan Thakurs, Musammat Lachhmin, as
the widow of Pancham Singh, was full owner of the
property left by Pancham Singh, that the property of
which she obtained possession on Bahadur Singh’s deatls
was an accretion to it and that therefore she had the
power to alienate the entire property in suit. In the
alternative it was pleaded that she had acquired absolute
ownership in respect of the property in suit by adverse
possession. It was further pleaded that Musammat
Tachhmin had adopted the defendant as her son but no
question as regards adoption arises in this appeal as
hoth the lower courts have concurrently found that the
alleged adoption did not take place.

Both the lower courts have found, and it is no longer
disputed, that the plaintiffs are the next reversioners of
Pancham Singh, deccagsed. The learned Subordinate
Judge found that under the custom as recorded in the
wajib-ul-arz of village Kathwara, Musammat Tachhmin
acquired absolute title in the property in suit. He.
however, held that the deed of gift relied upon by the
defendant had been executed as a result of undus
influence exercised by Kalka Singh. He accordingly
decreed the plaintiffs’ claim. On appeal the learned
District Judge has agreed with the interpretation placed
by the learned Subordinate Judge on the wajib-ul-arz
and has held that according to custom, the widow
succeeds to her husband’s property as absolute owner
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with full power of alienation. He has further found
that when Pancham Singh died, he was a member of 1
joint Hindu family with his brothers, Bahadur Singh
and Baldeo Singh and that Musammat Lachhmin
acquired an abgolute title by adverse possession in respecs
of the share of Pancham Singh as well as that of Bahadus
Singh. Tastly on the question of the deed of gift he
disagreed with the frial court and held that it was not
vitiated by any undue influence and was valid. As
result of these findings he dismissed the plaintiffs’ suit.

e
o

The learned counsel for the plaintiffs appellants

has challenged the correctness of the findings of the
learned District Judge on the question of customn, adverse
possession and validity of the deed of gift. The decision

as regards custom depends upon the interpretation of -

the wajib-ul-urz of Kathwara, exhibit A2. The relevant
portion of the wajib-ul-arz runs as follows :—

““Tf one widow has sons (aulad) and the other is
without sons, or has daughters, then in
respect of a half share the sons, and in
respect of the other half the widow who

has no sons, shall succeed as owners with

power of transfer. The daughters will
not get any share. After the death of such
widow the share possessed by her will also
come in the possession of the sons by the
other widow. If all the widows are son-
less, then they will all remain in possession
as owners with power of transfer (malikana

baikhtiyar intigal). - After their death, the -

collaterals (bhai wa bhatije) of their
husband will get possession of the share.™

The contention urged on behalf of the appellants is
that this wajib-ul-arz does nothing more than lay down
the ordinary rule of Hindu law applicable to Hindu
widows and that the power of transfer referred to therein

must be construed as the power of transfer subject to the

290H.
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limitations of Hindu law. Reliance has been placed
upon Dhonde Singh v. Sant Bakhsh Singh (1) and
Durga v. Lal Bahadur (2), in support of this contention.
In Dhonde Singh v. Sant Bakhsh Singh (1), it was
decided by a Bench of the late Court of the Judicial
Commissioner of Oudh consisting of Messrs. SPANKIE
and BruxserHASETT that where a construction can be
pub on a wajib-ul-urz which is compatible with the rules
of Hindu law, that is the proper construction to be placed
upon the wajib-ul-arz. In this case also the wajib-ul-arz
provided that the wife ‘is the owner of the shave with
the power of transfer’, and that ‘after her death, the
sharvers of her husband’s family, who are nearest, ebtain
the share.” Thus the language of the wajib-ul-arz which
was the subject of interpretation in this case was almost
identical with the language of the wajib-ul-arz befors
us. It was held that the power of transfer possessed by
the widow was not a power free from the restrictions
imposed by Hindu law on Hindu widows. Im Durga v.
Lal Bahadur (2), also it was held by a Bench of this
Court consisting of the late Mr. Justice Misra and Mr.
Justice NaNAVUTTY that where a wajib-ul-arz recites thas
if a sharer died issueless his widow became the owner
of his assets and she becane owner in possession in
the same way as her hushand and also possessed power
of transfer. the power of transfer should be interpreted
as power of transfer of her husband’s estate in accordance
with Hindu law.

Mr. Wasin, the learned counsel for the defendant
respondent on the other hand argued that on a proper
construction of this provision of the wajib-ul-arz, the
widow should be considered to have an absolute power of
transfer in respect of her husband’s estate. As regards
the provision regarding the succession of the collaterals
after her death, he argued that this provision is intended
to apply only with regard to such portion of the estate as

(Iy (1899) 8 0.C., 18L. @ (1928) 5 O.W.N., 992.
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night be left by her undisposed of. He contended that
her possession under this custom in relation to the

husband’s estate was analogous to that of a Hindu female-

with regard to her stridian. We are of opinion that
the analogy with stridhan is a false one inasmuch as in
the case of stridhan the property devolves on the heirs
of the female whereas in this case the wajib-ul-arz pro-
vides that the property is to devolve on her death on her
husband’s heirs. One essential element of an absolute
estate is that the property is heritable and devolves upon
the heirs of the person who is the absolute owner. There
can be no gainsaying the fact that the provisions of the
wajib-ul-arz which we have reproduced above are not free
from ambigunity and are not altogether consistent. Whils
on the one hand it is said that the widow 1s to hold as
owner with power of transfer, yet on the other it is fol-
lowed by the provision that the property on her death is
to devolve not on her heirs but on the heirs of her hus-
band. Mr. Wasim relied upon the decision of a single
Judge of the late Court of the Judicial Commissioner of
Oudh reported in Musammat Punni v. Chet Ram (1).
This decision does no doubt support the construction
sought to be placed on behalf of the defendant respondent.
The question is not altogether free from difficulty but
we should prefer to follow the Bench decision of our
Court as against the single Judge decision of the late
Judicial Commissioner’s Cowrt. We are clearly of
opinion that when a party sets up a custom in derogation
of the ordinary law, the custom must be proved by very
clear and unambiguous evidence. The evidence furnish-
ed by the wajb- ul arz in the present case can hardly
be regarded as such. We, therefore, hold that the
defendant has failed to ‘prove that according to custom
the widow possesses full power of ali emtmn in zeqpeci;
of her husband’s estate.

The next question is as regards adverse poases;@iomh-
As stated before, Pancham Singh died long ago; % no-

evidence is available as regards mutation proceedmg%
(1) (1914) 1 OL.T., 319.
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which took place on his death. But we have evidence
available as regards the mutation proceedings on Bahadur
Singh’s death. Exhibit 12 is the copy of the statement
of Baldeo Singh made in these mutation proccedings.
In this statement Baldeo Singh said that he and Musam-
mat Lachhmin are entitled as heirs to an equal share in
Bahadur Singh’s property. and are in possession as such.
Reference has also been made to the recitals in the deed
of gift, dated the 20th of April, 1921, executed by
Musammat Liachhmin in which she referred to the pro-
perty which formed the subject of the gift as property
which she had obtained by right of inheritance
(wirastan). The learned counsel for the plaintiffs appel-

Jdants contended in the first place that in the absence of

any evidence of an assertion of adverse title on the part
of Musammat Lachhmin, her possession in respect of
the share belonging to her husband as well as 1n respect
of the share belonging to Bahadur Singh, could not he
considered as adverse and in the second place that at any
rate the statement of Baldeo Singh above referred to
and the vecitals contained in the deed of gift, sufficlently
showed that if she was m adverse possession at all she
was in,adverse possession only of a limited estate. We
are of opinion that the first contention i not correct.
The learned District Judge has found that Pancham
Singh at the time of his death was joint with his two
brothers. Thig finding has not been challenged before
us. 8o Pancham Singh’s widow was not entitled to
anything more than maintenanee out of her husband’s
estate. Her possession, therefore, of the share of her
husband would be prima facie adverse unless it could be -
shown that it was the result of any arrangement with the
reversionets [Shwm Koer v. Dub Koer] (1) or that she
took possession of the property preseribing ouly for the
limited estate of & Hindu widow. But we think that the
second -contention is correct snd mmst sneeeed.  Tn
Lajwanti v. Safe Chand (23 1t was held that title acquived
(1) (1902 LR., 20 T.A., 132. @ (1924 T.R., 5L T.A., 171
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through adverse possession by a widow who claims and
holds a widow’s estate, inures to the estate of her deceased
husband and descends upon her death accordingly. In
Deo Datt v. Raj Bali (1) one of us discussing the decision
of their Liordships just quoted held that it could not be
regarded as an authority for the broad proposition that
in every case whenever a Hindu widow 1s found in
possession of property without title her possession must
be regarded as that of a widow’s estate but that the
determination of the question as regards adverse posses-
sion must be based upon the circumstances of cach case.
Iu the present casc we find that when Babadur Singh
died Baldeo Singli was the person legally entitléd to
succeed to his estate. However, mutation was made
in liis name as well as in the name of Musammat Lachh-
min at his request and with his consgent. A female
can succeed as an heir only to a limited estate under
the Hindu law. When Baldeo Singh stated that Musam-
mat Lachhmin succeeded to a molety share as an heir,
he could not possibly mean anything else than that she
was to hold it as o limited owner. It is further to be
noted that Musammat Tiachhmin herself in the deed
of gift exhibit 1, refers to her possession both with
regard to the share which came in her possession on her
husband’s death as well as in regard to the share which
she obtained on the death of Bahadur Singh, as possession
as an heir.  This seems to us to show heyond all doubt
that she never regarded hersell as in possession of an
absolute estate. It is no doubt true that she was in
possession of hotl these shares without any legal title
and in that sense her possession was adverse but we
are under the circumstances clearly of opinion that
while she was in possession she prescribed not for an

absolute estate but only for the limited estate such as is

possessed by a female succeeding as an heir to a Hindu.
Lastly as regards the validity of the deed of giffi.

The only contention urged on behalf of the appellant

(1) (1928) 5 O.W.N., 653.
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1930 was that the learned District Judge had wrongly thrown
“eae  the onus on the plaintiffs to show that the deed had nog

Bé’éif been understood by Musammat Lachbmin and had not
B been properly explained to her. We think the conten-
HAGWAN

Baxmse* tion has no force. The learned District Judge after an
SINGE.  .camination of the entire evidence came fo the conclusion
that the defendant had sufficiently brought home the

Srivastava document to the lady and had established the genuineness

Pull{;,;z(,lJJ. of the deed. We must therciore overrule this conten-
tion.

The result of our findings on the first two points is
that the appeal must succeed. We therclore set aside
the decision of the learned Distriet Judge and restore
that of the trial court.  The plaintiffs will get their costs
in all the courts.

Appeal allowed.
APPELLATE CIVIL.

Bejore Mr. Justice Bisheshwar Nath Srivastava.

1930 LALTA SINGH (DerENDANT-APPELIANT) ». MUTHUR
September, UPADHIA (PLAINTIFF-RESPONDENT.)*

= Lamitation et (IX of 1908), scclion 18 and articles 116 and
120—Mortgage with possession—DPossession not delivered

—Suit by mortgagee for personal deerce, limitation appli-

cable to—Transfer of Properly Act (IV of 1882), section 68

—Fraud—=Specific ullegations of frawd necessary in a case

of fraud—2Mere omission to inform another parly of his

title not enough to constitute actual fraud.,

Where a mortgagor mortgaged with possession certain
plots of land and stipulated that the mortgagee was to remain
in possession and in case there was any disturbance in the
mortgagee’s possession he was entitled to recover the mortgage
money with Interest and possession was not delivered, held,
that the mortgagee had a right to sne the mortgagor for the
mortgage money and to claim a personal decree against him un-

*Second Civil Appeal Na. 222 of 1930, azainst the decree of M. Zin-ud-
din Ahmad, Suobordinaté Tudge of Sultanpur, dated the 16th of April, 1930,
reversing the decree of Pandit Shimn Manchar Tewari, Munsif of Musafir-
khana at Sultanpur, dated the 18th of January, 1930.




