
in which this court should be deterred from  proceeding
by' the provisions o f section 537 of the Code o f  ̂ Criminal fBDm,
Procedure. I  allow this application, set aside the con- v\
victions and sentences of all the three" applicants. ;i,yJpsRQE.
Thalmr Din and Mnneshar will be released forthwith
and Abdul Karim, who is on bail, will not be required
to surrender. All fines, if paid, will be returned.

Application allowed.
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Bejore Mr. Justice BisJieshwar Nath Srivasta'Ga and 
Mr. Justice A. G. P. Pullan.

RANT B A E H 'S H  SINGPI and another (Platntifi^s- S M n b e r ,  
appellants) V. BH AGrW AN B A K H S H  SING-H (Defend- 16-
ANT-EESPONDBNT.)  ̂ _

■Construction of documents—'Waiib-ul-arz, construction of—
Custom in derogation of ordinary law, proof of—Hindu 
law— Joint Hind'U fa.mihj— Widoio entering into posses
sion of her husband’s ska,re lohile his hrothers living—
Adverse possession— 'Hindu widow’s possession, when 
adverse— Terms in a waiib-ul-arz that ' ‘widow shall 
succeed, as owner with power of transfer and after her, 
collaterals of her husband will get possession,”  whether 
conferred ahsohde estate on the toidow.
Held, that when a construction can be put on a ioo,jib- 

ul-arz which is compatible with the rules of Hindu law, that 
is the proper construction to be placed upan tlie wajih-ul-arz.
Dlionde Singh V. Sant Bnhhsh Singh, (1) and Durga v. Lai 
Bahadur (2), leMedi on. Musammat Purmi v, Chet Ram (B) 
disf3ented from.

Where, therefore, the terras of a wajih-ul-arz were that 
if the widows are sonless, then they will all remadn in posses
sion as owners with power of transfer (rnaUhtna l)ailditi'!]ar
:  ̂ *Second Civil. Appeal No. 118 of: 11)30, against'i'Tie decree of L. S.

White, District Judge of L'uclmow, "elated tlie 23nfl of ^ B'ebriiary, ■
1930, reversinct the decree of Mirza Mohammad
STibordinate Jndge of Malihabad at Tjiidtrtow, d?i.to''T tlif 1BUV of Aiifjufit,
'̂1929.

fl) (1899) 3 0 .0 ., 181. (2) (1928) 5 O .W .N ., 992.
(3) (1914) 1 O.Tj.J., 319.
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intiqCLl) and after their death, the collaterals (bhai wa hhatije} 
of their husband will get possession of the share, Held, that it 

B a k h s h  not prove that widows possessed full power of alienation 
in respect of their husband’s estate and the power of transfer 
o'iven to the widows was not a powder free from the restrictionsO
imposed by Hindu law on. Hindu widows.

Held further, that where a party sets up a custom in dero
gation of the ordinary law, the custom must be proved by 
very clear and unambiguous evidence.

Where certain brothers form menibers of a joint Hindu 
family on the death of one of them his widow is not entitled 
to anything more than maintenance out o:f her husband’s, 
estate. Her possession, therefore, of the share of her husband 
would be prima facie adverse unless it could be shown th)v{. it 
was the result of any arrangement with the reversionerp 
or that she took possession of the property prescribing 
only for the limited estate of a Hindu widow. Sham Koer 
V .  Dab Koer (1), referred to.

It cannot be laid down that in every case whenever a 
HiT'du wndow is found in possession of proper'iy without lit’ e 
her possession must be regarded as that of a widow’s estate 
but the determination of the question as regards adverse pos
session must Ke based upon the circumstances of each case. 
Deo Datt v. Raj Bali (Q,), followed. Lajwa.7iti v. Safa Cliand 
(3), referred to.

Under Hindu law a female ca,n succeed as an heir only 
ta a Hmited estate. W here, therefore, on the death of a 

T'erfcnn the widow of his brother succeeded to a moi<'r7  shin’e 
of his estate with the consent of his other brother but she 
referred to her possession both with regard to tho,t share a& 
well as the share which came in her possession on her 
Husband’s death as possession as an. heir she was in pos
session of both the shares without any legal title and in that 
sense iier possession was adverse but she prescribed not for 
an absolute estate but only for the limited estate such as is 
povsseased by a female succeeding as an heir to a Hindu.

Messrs. X’. S. Misra, Lachman Prasad, and Gnya 
Prasad, for

Messrs. M. Wasim md G. D. Khare^ for the 
respondent.

(1) (1902) L.E., 29 I.A., 132. (9) (1928) 5 O.'W.N., 653.
(3) (1924) M ., SI XA-., 171.



S r i v a s t a v a  and P u l l a n ,  JJ . :— This is a second
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appeal against the decision dated the 22nd of February, Sant 
1930, passed by the District Judge of Lucknow reversing 
the decision dated the 13th of August, 1929, passed by 
the Subordinate Judge of Malihabad at Lucknow. It bakhss 
arises out of a suit for possession of 1 rupee 8 annas
5 pies 2-10 krants share, together with a house and 
chaupal, of village Kathwara in the Lucknow district 
and for Rs. 150 as the price of three bullocks.

The material facts relevant to the appeal are that 
there were three brothers, Pancham Singh, Bahadur 
Singh and Baldeo Singh who were all childless.

Pancham Singh owned a 1 rupee 15 annas
11 pies share in village Kathwara and Bahadur 
Singh ow^ned a 2 rupees 10 pies 5 krants share in the 
same village. Pancham Singh died long ago and on 
his death his share came into the possession of his widow 
Musammat Lachmin ŵ ho also obtained mutation in her 
favour. Bahadur Singh died in April, 1903, and 011 
his death, the share possessed by him was mutated in 
equal moieties in favour of Musammat Lachmin and 
his surviving brother Baldeo Singh. Baldeo Singli 
also died two years later. On the 20th of April, 1921, 
Musammat Lachmin executed a deed of g ift in favour 
of Bhagwan Baklish Singh, defendant, in respect of 
1 rupee 8 annas 5 pies 2-10 krants share including the 
house m d  chaupal in suit. This gifted share consisted 
of the whole o f the share of which mutation had been 
made in Musammat Lachmin’ s favour on the death o f  
Bahadur Singh and of an 8 annas share out o f  the share 
possessed by her husband. Mutation in respect of the- 
gifted share was made in favour of the donee, Bhagwan 
Bakhsh 'Singh and he has remained in  ipossession of it  
ever since. Musammat Lachnain died ori the lltK  o f' 
■November, 1927. ' ■

The plaintiffs instituted tHe suit wHicK has 
rise to this appeal claiming the property ’whicli formed’
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tlie subject of gift by Musamrnat Lacbhmin in defen
dant’ s favour on the ground that she possessed only 
a limited interest in the said property and that they were 
entitled to it on her death as next reversioners of 
Pancham Singh. It was also pleaded that the deed of 
gift dated the 2dtli o f  April, 1921, was executed by 
Musamrnat Lachhniin under the undue influence of the 
donee’s grandfather, Kalka Singh, who Avas employed 
by Musammat Lachhmin as her fmikJitar. The plain
tiffs’ claim was resisted by the defendant on several 
grounds. It was pleaded that under a custom obtaining 
amongst Chauhan Thakurs, Musammat Lachhmin, as 
the widow of Pancham Singh, was full owner o f the 
property left by Pancham Singh, that the property o f 
which she obtained possession on Bahadur Singh’s death 
was an accretion to it and that therefore she had the 
power to alienate the entire property in suit. In tho 
alternative it was pleaded that she had acquired absolute 
ownership in respect of the property in suit by adverse 
ipossession. It was further pleaded that Musammat
Lachhmin had adopted the defendant as her son but no
question as regards adoption arises in this appeal as 
both the lower courts have concurrently found that the 
alleged adoption did not take place.

Both the lower courts have found, and it is no longer 
disputed, that the plaintiffs are the next reversioners of 
Pancham. SingE, deceased. The learned Subordinate 
Judge found that under the custom as recorded in the 
wajih-ul~afz of villaige Kathwara, Musammat Lachhmin 
acquired absolute title in the property in suit. He. 
however, held that the deed of gift relied upon by the
defendant had been executed as a result of undue
influence exercised by Ealka Singh. He accordingly 
decreed the plaintiffs’ claim. On appeal the learned 
District Judge has agreed with the interpretation placed 
by the learned Subordinate Jirdge on the wajih-ul-arz 
and has held that according to custom, the widow 
«3iicceeds to her husband’ s property as absolute ownei



with fnll power of alienation, He has further fonnd 
that when Pancham Sino’h died,, he was a member of i, -Ê X̂KHSH
joint Hindu family with his brothers, Baliadm- Sinoii singh
and Baldeo Singh and that Mnsammat Lachhmin bhagwan 
acquired an absolute title by adverse possession in respect f  
of the share of Pancham Singh as well as that of Bahadu;:*
Singh. Lastly on the question o f the deed of gift he 
disagreed witti the trial court and held that it was not 
Adtiated by any undue influence and was valid. As a 
result of these findings he dismissed the plaintiffs’ suit,

The learned counsel for .the plaintiffs appellants 
has challenged the correctness of the findings of the 
learned District Judge on the question, of custom, adverse 
possession and validity of the deed of gift. The decision 
as regards custom depends upon the interpretation of 
the tvajih-iil-arz o f Kathwara, exhibit A2. The relevant 
portion of the iva.pb-ul-arz runs as follows :—

“ If one widow has sons (aulad) and the other is 
without sons, or has daughters, then in 
respect of a half share the sons, and in 
respect of the other half the widow who 
has no sons, shall succeed as owners with 
power o f  trans.fer. The daughters will 
not get any share. After the death of such 
widow the share possessed by her will also 
come in the possession, of the sons by the 
other widow. If all the widows are son- 
less, then they will all remain in possession 
as owners with power of transfer 
baifeMii/ar intigal). After tlieir death, the 
GolUteYRh (bM i wa bhatije) 0̂  ̂
husband will get possession o f  the share. ' ’

The contention urged on behalf o f the appeltots is 
that this 'wajih-ul-arz does nothing more than lay dow n : 
the ordinary rule of Hindu law applicable to Hindu 
widows and that the power of transfer referred to therein 
must be construed as the power of transfer subject to the

29o h .
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1930 limitations of Hindu law. Reliance has been placed 
upon Dlioncle Singh v. Sant Bakhsh Singh (1) and 
Diirga v. Lai Bahadur (2), in support of this contention. 
In Dho?ide Singh v. Sant Bakhsh Singh (1), it was 
decided by a Bench of the late Court of the Jndiciai 
Commissioner of Oudh consisting of Messrs. Spankie 
and B len n erh asett that where a construction can be 

Sritmsf̂ ava qu a w(ijih~id-a,rz which is compatible with the rules 
^uiun, JJ. of Plindu law, that is the proper construction to be placed 

upon the 'wafib-ul-arz. In this case also the ivajih-ul-arz 
provided that the wife Ms the owner of. the share with 
the power of transfer’ , and that ‘ after her death, the 
sharers of her husband’ s family, who are nearest, obtaili
the share,’ Thus the language of the wajih-ul-arz which 
was the subject of interpretation in this case was almost 
identical with the language of the wajih-ul-arz before 
us. It ■\A’as held that the power of transfer possessed by 
the widow was not a power free from the restrictions 
imposed by Hindu law on Hindu widows. In Durga v. 
Lai Bahadur (2), also it was held by a Bench of this 
Court consisting of the late Mr. Justice M is r a  and Mr. 
Justice Nawavutty that where a loafih-ul-arz recites that 
if a sharer died issueless his widow became the owner 
of his assets and she became owner in possession in 
the same way as her husband and also possessed power 
of transfer, the power of transfer should be interpreted 
as power of transfer of her husband’ s estate in accordance 
with Hindu law.

Mr. W asim , the learned counsel for the defendant 
respondent on the other hand argued that on a proper 
Goiistruction of this provision of the wajih-ul-arz, 

widow should be considered to have an absolute power of. 

:transfer;m of her husband’s estate. M  regards
the provislGn regarding the succession of the collaterals 
after her death, he argued that this provision is intended 
to apply only with regard to such portion o f the estate as 

(h (1899) 3 O.C.; 181/ , -  (23



might be left by her undisposed of. H e contended that 
her possession nnder this custom in relation to the sakx 
husband’ s estate was analogous to that of a Hindu female' sings 
with regard to her stridhan. W e are of opinion that bhagwan. 
the analogy with stridhan is a false one inasmuch as in 
the case of stridhan the property devolves on the heirs 
o f the female whereas in this case the wajih-ul-arz pro
vides that the property is to devolve on her death on her 
husband’ s heirs. One essential element of an absolute Man, jj, 
estate is that the property is heritable and devolves upon 
the heirs of the person who is the absolute owner. There 
can be no gainsaying the fact that the provisions of the 
wajih-ul-arz which we have reproduced above are not free 
from ambiguity and are not altogether consistent. W h ib  
on the one hand it is said that the widow is to hold as 
owner with power of transfer, yet on the other it is fo l
lowed by the provision that the property on her death is 
to devolve not on her heirs but on the heirs of her hus
band. Mr. Wasim  relied upon the decision of a single 
Judge of the late Court of the Judicial Commissioner of 
Oudh reported in Musmnmat Punni v. Chet Ram  (1).
This decision does no doubt support the construction 
sought to be placed on behalf of the defendant respondent.
The question is not altogether free from difficulty but 
we should prefer to follow tlie Bench decision of our 
Court as against the single Judge decision of the late 
Judicial Commissioner’ s Court. W e are clearly of 
opinion that when a party sets up a custom in derogation 
of the ordinary law, the custom must be proved by very 
clear and unambiguous evidence. The evidence furnish
ed by the wajih-ul-arz m ih& present case can hardly 
be regarded as such. W e, therefore, hold that the- 
defendant has fail'ed to prove that according^ to custom 
the widow possesses full power of alienation in respect 
of her husband’s estate.

The; next question i s as regards adverse pDSsession,.
,As stated before, Pancham Singh died long a,go; so no 
evidence is available as regards mutation proceedings

(1) (1914) 1 b .L .J ., 319.
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which took place on his death. But we have evidence 
Ŝant available as regards the mutation proceedings on Bahadur
Singh Singli’ s death. Exhibit 12 i.s the copy o f the statement

bhagwan of Baldeo Singh made in tliese mutation proceedings.
In this statement Baldeo Singh said that he and Musam- 
mat Lachhmin are entitled as heirs to an equal share in 
Bahadur Singh’s property, and are in possession as such. 
Eeference has also been made to tlic recitals in the deed 

Puihn,jj. qi; dated the 20th of April, 1921, executed by 
Mnsaniniat Lachlimin in wliicii slie referred to the pro
perty which formed the subject o f the gift as property 
which she had obtained by riglit of inheritance 
(ivirastan). The learned counsel for tlie plaintiffs appel- 

.lants contended in the first place that in the absence of 
any evidence of an assertion of adverse title on the ]}art 
of Musammat Lachhmin, her possession in respect o f 
the share belonging to her liusb;ind as well as in respect 
of the share belonging to Baliadnr Singh, could not be 
•considered as adverse and in tlie second place that at any 
rate the statement of Baldeo Singh above referred ta 
and tlie recitals contained in the deed of gift, sufficiently 
showed that if she was ni adverse possession at alJ she 
was in,adverse possession only of a limited estate. We 
are of opinion that the first contention is not correct. 
The learned District Judge has found that Pancharn 
Singh at the time o f his-j death W'as joint with his two 
brothers. This finding has not been cliallenged before 
us, So Pancham Singh’ s widow Avas not entitled to 
anything more than mairitenance out of lier hnsband’ s 
estate. Her possession, therefore, of the share of her 
husband would be prim.a fac'ie adverse unless it could be 
shown that it was the result of any arrangement with the 
reversionefe [Sham Koer y. Dah Koer'] (1) or that she 

■ took'possession of: tlie property prescribing ordy for the 
limited estate of a Hindu widow. But we think that the 
ŝecond contention is correct n d : must succeed. Tn 

Lajwanti Y. Safa Ghand was held, that title acnuired
a) (1902VL.il./29 I X ,  132. 51 LA., 171.
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through adverse possession by a widoiv who claims and i93o
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holds a widow’s estate, inures to the estate of her deceased sakt 
husband and descends upon her deatli accordingly. In 
Deo Datt v, Raj Bali (1) one of us discussing the decision 
of their Lordships just quoted held that it could not be bakhsh 
regarded as an authority for the broad proposition that 
in every case whenever a Hindu widow is found in 
possession of property without title her possession must 
be regarded as that of a widow’ s estate but that the Puiian, j j . 

determination of the question as regards adverse posses
sion must be based upon the circumstances of each case.
In the present case we find that when Bahadur Singh 
died Baldeo Singh was the person legally entitled to 
succeed to his estate. However, mutation was made 
in Ills name as well as in the name of Musammat Lachh- 
min at his request and with his consent. A female 
can succeed as an heir only to a limited estate under 
the Hindu law. W hen Baldeo Singh stated that Musam
mat Lachhmin succeeded to a moiety share as an heir, 
he could not possibly mean anything else than that she 
was to hold it as a limited owner. It is further to be 
noted that Musammat Jjachlimiii herself in the deed 
of gift exhibit 1, refers to her possession both with 
regard to the share which came in her possession on her 
husband’ s deatli as well as in regard to the share which 
she obtained on the death o f Bahadur Singh, as possession 
as an heir. This seems to us to show beyond all doubt 
that she never regarded herself as in possession of an 
absolute estate. It is no doubt true that she was in 
possession of botli these shares Avithout any legal title 
and in that sense her possession was adverse but we 
are under the circumstances clearly of opinion tha,t 
while she was in possession she prescribed not for an 
absolute estate but only for the liinited estate such as : 
possessed by a female succeeding as an heir to a Hindiii.

Lastly as regards the validity o f the deed of gift 
The only contention urged on behalf of the appellant

(1) (1928) 5 O.W.N.,. 653.



1930 was that tlie learned District Judge liad wrongly thrown 
the onus on the plaintiffs to show that the deed had not 
been understood by Musammat LacLihnhn and had not 
been properly explained to iier. We think the conten- 

minsH* tion has no force. The learned District J udge after an 
Singh, examination of the entire evidence came to tJie conchisiou 

that the defendant had sulilciently brought home the 
Srimstam document to the lady and had cst;iblished tlie genuineness 
puiian,JJ. of the deed- We must tlierel'ore overrule tliis conten

tion.
The result o f our findings on tlie Jirst two points is 

that the appeal nmst succeed. W e tiierefore set aside 
the decision of the learned Disti'ict .)udge and restore 
that of tlie trial court. The- [jlaintiffs will get tlieir costs 
in all the courts.

Appeal allowed. 

A P P E L L A T E  C IV IL .

374 THE INDIAN LAW REPORTS. _VOL. VI.

Before Mf. Justice Bisheshwar Nath Srimstam.

1980 LALTA SIKGH (DEFENi:)AKT-APrET;i.ANT) V. MU.TIilJR
September, UPADHIA (PLAlNmPF̂ RESPONDENT.)'̂

’ Limitation Act (IX of 1908), section 18 and articles 116 and
120— Mortgage with pos-‘̂ ession---~Pos.scs-sion not delwered 
— Suit by mortgarjee for personal decree., limitation appU- 
cahle to— Tmnsjer of Propefty Act (IV  of 1882), section 68 
— Fraud— Specijic allegations of fraud necessary in a case 
of fraud— Mere omission to inform another party of his 
title not enough to constitute actual fraud.
Where a mortgagor mortgaged with possession certain 

plots of land and stipulated tluit tlie mortgagee was to remain 
in possession and in case there was any distarbance in the 
mortgagee’s possession he was entitled to recover the mortgage 
money with interest and possession was not delivered, 
that the mortgagee had a right to sue the mortgagor fqr the 
moi’tgage money and to claim a personal decree against him un-

*Secoiid. Civil Appeal No. 222 of 1930, against the decree o£ M. Zia-iid- 
din Alimad, Subordinate 1116^0, of Bultaupw, dated the Ifith of April, 1930, 
reversing the decree of Pandit Sliiain Manoliar Tewari, Munsif of Mr.safir- 

khana at S-altanpnr, dated the ISth of January, 1930.


