
180f) tiou, if coi'rect, would bring tlieso seetious into direct conflict wifcll
n i i Z " "  sections 5 and 15, 27 and 43 of the Act,-which recognise and

«• regulate rights of succession as between husband and wife. It
T R A T o i t -  sBems impossible to adopt a construction which would create the
b'eng' l rights which are abolished or prohibited from arising

by certain sections of the A ct being treated as existing rights 
by other sections. In my opinion therefore sections 4 and i i  
read together should bo understood as laying down a general rule 
as to the immediate effect o f marriage in respect of moveable 
property belonging to each of eitber of the married persons hot 
comprised in an ante-nuptial settlement, and not as laying down 
a rule intended to affect the law o f succession. The result is 
that 1 must hold that section 44. has no application to the present 
claim, and that the plaintiff is entitled to the whole o f the fund.

Attorneys for the plaintiff : Messi's. Morgan Go.

Attorneys for the defendant: Messrs. Dignam Sj- Co, 
c. B. G,
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Before Îr. Jtiaiice Ghose and Mi', Jualioe Gordon.
1 896  C H U N D R A B A T I  K O E R I  ( E e t it io n e b ) v . M O N J I  L A L  a n d  a n o ts e r  

2larch 11‘ ( O d ju ctobs. )  <■

------------------Family,^' Mmiing of— Mm-ried daughter of lunatic—-Ataintenance—Hindu
family—Act XXXV of 18S3, seqlion 13.

The word “ fam ily ”  in section 13 o f  A ct X X X V  o f 1858 (which provides 
for the maintenance o f  the lunatic and hiB fauiil'y) does not include a married 
daughter o f  the lunatic living with her husband apart from  her father, but 
includes only persons living with the lunatic as members of liia family and 
dependent on him for their maintenance.

Is E i P b r s h a d ,  an inhabitant o f the District o f Bhagalpore, 
was a lunatic, so found under the provisions of Act X X X V  of 
1858. His wife Brijabati died on the 11th March 1894. He 
had two daughters, named Lagan Dai Koeri and Mussumut 
Ohundrabati Koeri, the latter being the petitioner in this case.

' ' Appeal from  Original Order iTo. 139  o f  1 89 6 , against the order of 
Judge o f Bhagalpore, dated the 4th o f  Mavoh

1895.
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Her husband was originally appoiated guardian of the person 1896 
of the lunatic, but had ceased to lie so some time before the ChundraT”  
application (the subject-matter of this order and appeal) %-vas 
made. On the 7th December 1894 the petitioner applied to the 
District Judge under section 13 of Act S X X V  o f 1858 for 
maintenance for herself and her children out of the lunatic’s 
estate, on the ground that she and her husband were without 
means. The objectors opposed the application, and asserted that 
the petitioner was the illegitimate daughter of the lunatic.

On the 4th March 1895 the District Judge made an order 
refusing the application, JELe declined to try the issue as to the 
petitioner’s legitimacy, but refused the application, oa the grounds 
that the manager of the lunatic’s property was not a party to the 
application, and that a married daughter of a Hindu lunatic, living 
apart from her father, was not entitled to maintenance out of her 
father’s estate.

The petitioner appealed to the High Court.

Babu K arm a Sindlui Mooherjee (with him Babu LaksJimi 
Bamin Singh) for the appellant.— The appellant is a member 
of the lunatic’s family within the meaning o f section ] 3 of Act 
X X X V  o f 1858. “  The sister, or step-sister, is entitled to
maintenance until her marrifige, and to have her marriage 
expenses defrayed. After marriage her piaintenance is a charge 
upon her husband’s fam ily ; but if  they are unable to support her, 
she must be provided for by the family of her father ”  (Mayne’s 
Hindu Law, 5th Ed., paragraph 4 0 8 ) ; tt, fovlion  a daughter is 
entitled to support from her father, if  her husband is without 
means.

As to the manager not being made a party ; it is the province 
of the District Judge to fix an allowance for the mainl;enance o f 
the lunatic and his family.

Dr. Ashutosh Mooherjee for the respondents.— order can 
be made on the manager, as he is not a party to an appeal.
The petitioner is not entitled to m a i n t e n a n c e Shavatri v.
Ihia Narayanar Nambudiri (1).

TOL. XXIII.] OALOUTTA SERIES, 313!

(I )  I.Mad. H. 0,,372,
34
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TIio judgment o f ihe Oourt (G h o s e  and Goedon, JJ.) -was 
as follows :—

W e think this appeal must fail; in the /it'st place, because the 
person who has been appointed manager to the estate of the 
lunatic, Babu Isri Pershad, under the provisions of Act X X X V  
of 1858, has not been made a party respondent in this appeal; 
and in the second place, because there is no authority for the 
contention that a married daughter living with her husband and 
separate from her father is entitled to a separate maintenanoe 
being allowed to her against her father’s estate, when that estate is 
taken charge of by the Court under the provisions of the said 
Act. Section 13 o f the Act provides for the maintenance of 
tho lunatic and o f his family. The word “  family ”  we under- 
,stand to include persons living with the lunatic as members of 
his family, that is to say, persons actually depending upon him for 
their maintenance. The appeal must accordingly be dismissed, 
bnt we make no order as to costs.

H. 'W. Appeal dismissed.

Before Mr. Justice Baneijee and Mr. Justice Gordon.

ABDUL KHALIQ AHMED alias K o n a i  M i a  a n d  o t h e r s  ( P l a in t if f s ) v. 

Feh-mr,//10. ABDUL K H A H Q  OHOWDERY a n d  o t h e r s

------------- - (DBFENDAN'ra.)*
Fardtion, Lnperfect form o f—Partition \ o f lands in different estates— 

Jm'isiUciion o f  Cisil Courts—-Aamp} Land, and Revenue Megulaiion 
( I  o f 1886), section 154, clause fe),' section 96.

In a suit for partition, without division of revenue, o f certain Isntls held 
jointly by the parties in foiu' (Hffierent estates governed by the Assam Land 
and Revenuo Regulation (I o f 1886), held—

That, although the division asked for may not include all the lands of each 
o f  the four estates, still snob division would result in a diviaioa of each of 
those estates, the lands left out forming one portion and the lands sought to faa 
divided forming another. The suit therefore was one for an “ imperfect 
partition”  within, the definition, in section 96 of the Assam Land and Revenue 
Regulation, and section 154, clause (e) o f that Regulation, barred the juvisdiq*; 
tion of Civil Courts in such a suit.

* Appeal from Original Decree No. 169 o f 1894, against the deoreevof' 
BabuJoy Gopal Sinha, Subordinate Jud f̂e of Sylbet, dated the 5th o f Februwy
1894.


