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heirs of Pran Kyishnn. Upon his denth such documents ns wers 1892
in his possession would naturally come info their hands. Appar- v, survon:
ently, with the exception of one of the documents, none of them  Dast
relato to any of the properties in suit. The mere fact therefore Nn?m'n-
that she is now in possession of some of tho tille-deeds relating to ¥aND4 Dax.
the properties covered by the deed of gift would throw no light
upon the question of possession, even as explained in the case of
Dharmodas Dus v. Nisturind Dasi (1), and both the Courts have
negatived, upon the evidence, the allegation of possession of any
portion of the property forming the subject of the gift. So far,
therefore, as to the two first grounds token by the pleader for the
appellant are concerned, we must decide upon the facts against
the plaintiff.

As regnrds the third ground, we find from the order shect of tho
Munsiff that the documents were npt produced until alter the case
had concluded and been rescrved for judgment. We are therefore
of opinion that the original Court was right in refusing to admit
them at that stage. It is unnecessary to emter into the ground
mentioned by the Lower Appellate Cowt for refusing to admit
those documents.

On the whole, we are of opinion that the plaintiff has failed to
prove her case, and that the appeals must be dismissed with costs.

A. T, M. A. R, Appead disnissed.

CRIMINAL REVISION,

Before M. Justice Pigot and Mr. Justice Hill.
NILKANTA SINGIL anp ormees (Peririonsrs) ». Tee QUEEN. 1892
EMPRESS ar vee rvseanos o Mawrmr Siwem Sept. 23,
(oxPOSITE PARTY)®
Witnesses— Recalling witnesses for further eross-examination after chargg——
Rvidence—Criminal Procedure Code (det X of 1882), s. 257.

There is under 8. 287 of tho Criminal Procedure Code no absolute
right of cross-examination which would enable the accused fo recall and

*Criminal Revision No. 442 of 1892, against the order passed by
T. W. Badcock, Bsq., Sessions Judge of Bhagulpur, on the lst August
1892, affirming the order passed by W. T, C. Montriow, Esq,, Deputy Magis.
trate of Monghyr, dated tho 80th of June 1892,

(1) L L. R., 14 Calc,, 446.
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cross-examine the witnesses for the prosecution, no matter how completaly
and fully thoy have already been ecross-examined.

Where the witnesses for the prosecution were fully cross-examined ang
a charge framed against the acoused, and after an adjournment for ten days
the witnesses for the defonce were examined and cross-examined, and on
the day on which the judgment was to be delivered, an application under
section 257 of the Code of Criminal Procedure was made on behalf of the
aceused agking that process should issuo for the witnesses for the pro-
seontion to be recalled and further cross-examined, Held that if the
Magisirate was of opinion that the application was made with the intention
and for the purpose of vexation or deluy or for defeating the ends of
justice, he was right in refusing the application,

It lios upon the party who thinks himsell aggrieved, to show that the
ends of justicc have been in some way frusiraled in consequence of the
refusal to recall the witnesses. It is necessary to be very careful that -
persons on their trial should not bo prejudiced ; but it is also necessary,
on the othoer hiand, to see that proceedings in the Criminal Courts are not
Loamypered in a needlessly carping and litigious spirif, losing sight of the
main parpose of those procoedings, and giving over-attention to matter
of mere form.

Ix this cose the petitioners were convicted by the Deputy
Magistrate of Monghyr on the 30th of July 1892 of an offence
under section 147, read with section 878, of the Penal Code, and
sentonced each to one yeur’s rigorous imprisonment. They were
further direoted to furnish certain securities to keep the peace for
a period of one year.

The trial of the acoused took place, commencing on the 7th
of June 1892 and continuing on to the 18th of Juno, and on that
date tho examination of the witnesses for the prosecufion was
closed. The witnesses for the prosecution had been fully cross-
exnmined and a charge was framed against the accused, and the
case was adjouwrned to the 28th of Juno. On the latter date the
witnesses for the defenco were examined and cross-examined, and
on the 29th of Juno they were finishod. But between the 18th
and 28th of June no applieation wos made to recall and oross-
oxamine the witnesses for the prosecution. Adfter the witnesses for
the prosecution had all given their evidence, and on the day when
the judgment was to be delivered, an application under section 257
of the Code of Criminal Trocedure was made to tho Deputy
Mag'strate on behalf of the accused upon a petition, dabed the
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previous day, asking that process should issue for the witnesses
for the proseoution o be recalled and further cross-examined. That
application was refused and the accused were convieted ; but no
yeasons were recorded by the Deputy Magistrale for such refusal.

- The accused preferred an appeal to the Sessions Judge of
Bhagulpur against the convietion and senfence of the Deputy
Magistrate, but the appeal was dismissed.

The petitioners then applied to the High Court under its
revisional powers for a rule to show cause why the proceedings
should not be set nside and the witnesses for the prosecution
recalled and cross-examined before the Deputy Magistrate, and e
trial had after the hearing of that evidence.

Upon that applicstion & rule was issued by Picor and
Ranrini, 4J., which now came on to be heard.

Mr. 4. P. Gasper with Baboo Afwlya Churn Bose for
petitioners.
The Deputy Legal Remembranser (Mr. Kithy) for the Crown.,

The judgment of the High Courl (Picor and Hinr, JJ.) was
as follows :—

Tn this cage a rule was gronted under section 257 of the
Criminal Procedure Code applied for upon the ground that the
Magistrate was wrong in rejecting the prayer of the petitioner for
recalling the witnasses for the proscoution. The grounds of the
rule are sufficiently stated in the judgment which was delivered
gt the time that the rule was granted. They were expressly
stated to be, by reason of the omission of the Magistrate fo record
his grounds for considering the application to recall the witnesses
for the prosecution, to be a frivolous and vexatious one, or, to use
the terms of the section, made for purposes of vexation and delay
or of defeating the ends of justice.

The Megistrate omitted to record the reasons for his refusal, and
by reason of that omission we thought it right to call the case up
here. "When ocalled up here the oase is to he looked at for this
purpose, vix., to see whether or not the persons before the Court
were prejudiced by reason of the witnesses not having been sum-
moned for gross-examination. The section is a very salutary one,
and it is very important that the Courts of lower jurisdiction
should not be allowed in any way to hamper the due and proper
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testing by oross-examination of the testimony given by the wit.
negses for the prosecution. That is a right which. ought to he
preserved jealously for the prisoners, bub that is unfortuna,’cely o
right which sometimes in our Courts in -this country is earried to
such o length as to amount to a very serious abuse. . Now it is g
practice, sometimes at any rate, to cross-examine the witnesses for
the proseoution hefore the charge is drawn at vory great length.
That with regard to somo of the witnesses is stated by the Magis-
trate to have beon done in this case, and indeed the length of time
during which the inquiry procceded would itself indicate that
that was the case ; but a protracted cross-examination by no means
shows that the parties on whoso behalf the cross-examination has
beon conducted may nob be entitled to further cross-examine the
witnesses; and although it may be that the cross-examination
before the charge is framed has been of o lengthy and elaborate
character, it may perfectly well happen that for the interests of the
accused. 1t may be desirable that that cross-examination should Do,
after the charge is framed, resumed, if necessary, at some length.
‘On the other hand, it is absolutely essential to protect the time of .
Courts of Justice and of witnesses from ]Qeing wasted by a needless,
though not nocessarily malicious or vexatious, cross-examination,
but, as Lord Justice Turner once called it, “ pruriency of cross-
examination.” If, therefore, the Magistrate, when it is sought to
recall witnesses who have been cross-examined already for further
cross-pxamination, is of opinion that the application is made with
the intention and for the purposes indicated in the words I have
road in the section, he may refuse the application ; but when we are
considering o case in which he has refused such an application.
without following strictly the terms of the seclion, we may. think
it necessary to call up the cuse. Now, the case having been called
up, it lies upon us to consider whether the application ought not
to have boen granted, and whether by reason of its not having
boeen granted the prisoners have been prejudiced. In the present
case the learned Counsel who appears for the prisoners has put
his oase in' support of this rule upon the ground thet there is
an absolute right of cross-examination conferred by section 57,
an absolute right which can only exist if it be within the right of
the accused to recall tho witnesses and cross-examine them, no
matter how completely and fully they have already been oross-
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examined, and he puts his case 50 high as to say that the deprivation
of that right would alone entitle him to have this rule made
absolute. That we do not agree with., We think, as we have
said, that it lies upon the party who thinks himself aggrieved
under such circumstances to show us that the ends of justice have
been in some way frustrated in conssquence of the refusal to recall
the witnesses. It is necessary to be very careful that persons
on their trial should not be prejudiced, bub it is necessary, on the
other hand, to see that procecdings in the Criminal Courls are not
hampered in a needlessly carping and litigious spirit, losing sight
of the main purpose of those proceedings, and giving over-
gttention to matter of mere form.

We have asked the learned Coumsel to point out any particular
in which the prisoners have heen damaged or prejudiced. Woe
have none before us, and we have, on the other hand, the opinion
of the Magistrate on the application which was made either the
day before or on the day on which judgment was fixed to be
delivered. The petition is.dated the 28th of July, but upon the
proceedings it would appear that the application was made on the
29th,"the day on which the judgment was to be delivered. An
interval of ten days had therefore elapsed from the 18th of
July when the proceedings closed, to the 28th, and during that
interval no application to recall the witnesses such as was made on
the 29th of July was made to the Magistrate. The 'Magistrate
suys :—“Their motives in making such an application at that
time are quite apparent ; they wished to cause delay, harass the
prosecution and in the event of a refusal on the part of the Court
to corply with their request, to raise a ground for appeal.” That
is the opimion which the Magistrate oxpresses in his explanation.
Had he recorded that expression of ‘opinion when he refused to
recall the witnesses, we should not have granted the rule upon the
application as framed.

There being no case made of prejudice occasioned by his rofusal

to recall the witnesses, there seems no other reason for the applica-
lion than that which the Magistrate suggests; at any rate there
is no other reason shown to ug for making the rule absolute, and
we, therefore, discharge it

A. T, M, A. R. Rule discharged.
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