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B efore M r. Justice E . M . N anavutty

M A N N I  L A L  ( D e f e n 'd a n t - a p p e l l a n t )  v . L A L  B A H A D U R  1934

P l a i n t i f f - r e s p o n d e n t ) " ^  ^̂ ebruary, 26

O u d h  R e n t A ct { X X II  o f 1886), sections 127 and 108(2)—
Sale of zaminclari reserving proprietary right in  a grove—
P artition  o f village— V end ee a d m ittin g  ven d or’s title  in the  

grove— G rove etitered by m istake in vendee’ s patti in  par

titio n — Inaccurate record at p artition , ivhether destroys title  

— S u it fo r  ejectm ent and arrears of rent un der section 127> 
ivhether lies.

Where a person sells his share in a village reserving to 
liimself the proprietary rights in a residential house and a 
grove and subsequently in a partition of the village at the 
instance of another co-sharer the vendee admits the vendor’s 
title to the house and grove but by the mistake of the parti
tion ainin the grove is included on the vendee’s p a tti and the 
vendor is shown as a tenant bila tasfia of the vendee, the fram
ing of an inaccurate record at the partition will not destroy 
the title of the vendor in the grove and the latter cannot be 
deemed to be a person taking or retaining possession of the 
grove without title within the meaning of section 127 of the 
Oudh Rent Act and cannot be sued for ejectment and arrears 
■of rent under that section. B a ij N a th  Singh v. A r jiin  Sijigh  

(1), referred to. H a n om a n  Singh y . R atan Sitigh (s), d h tin -  

guished. Prag Prasad v. Sri N a th  (3)̂  relied on.
Messrs. H .  D .  C h a n d r a  and K a n h a i y a  L a i  N i g a m ^  i o v  

the appellant.
Mr. A .  P .  N i g a m ,  for the respondent.

Nanavutty^ J. : — This is a defendant’s appeal from 
a judgment of the learned District Judge of Unao 
confirming the judgment and decree of the Court of 
Syed Mohammad Mukhtar, Assistant Collector of the 
1 St class in the district of Unao, decreeing thl; plaintiff’s 
suit, with costs, for arrears of rent under section 108 
of the Oudh Rent Act read with section 157 of the 

■"sajGae-Act.;
*Second. Rent Appeal No. 6 of 1933, against the decree of Saiyed Ali 

Hamid, District Judge of Unao, dated the 28th of October, 1932, upholding 
ilie decree of Saiyed Moharomad Mukhtar, Assistant Collector̂  1st Class,
Unao, dated the 17th of October, 1931.

(1) (1919) 7 0 -L.J., 237. ' (a) (1990) 7 O.L.J., 336.
(3̂ (1930) 8 O.W.N., 23.



T h e facts leading up to the filing of the preseirit suit 

Mahni are briefly as follow s:
V. Babu Ram Charaii the uncle of the defendant Babu 

Bahâ txk Manni Lai was proprietoi of certain zamindari shares 
in village Jaintipur in the district of Unao. On the 
igth  of February, 1881, Ram Charan sold to R up 

Nanavutty, father of the plaintiff Babu Lai Bahadur 3

biswas, 5 biswansis, 14 kachwansis, 5J unwansis shares 
in village Jaintipur for Rs.3,000. In that sale deed 
Babu Ram Charan reserved to himself the proprietary 

rights in a residential house and a grove numbered 1118. 
This house as well as the grove no. 1118 were thus 

exempted from the sale deed and remained the property 
of Babu Ram Charan. It is admitted that grove 

no. 1118 entered in the khasra of the first regular settle

ment corresponds to no. 1255 in the khasra of the second 

settlement and is the same as khasra no. 133s of the 
■third settlement which is now in force. T h e  plot in 
suit entered in the plaint in respect of which arrears of 
rent are claimed by the plaintiff Babu Lai Bahadur is 
110. 1332, and this number is admitted by the learned 

counsel for the plaintiff-respondent to have been once 
the property of Babu Ram  Charan, uncle of the 
defendant. In 1917 Ram Narain, another co-sharer of 

village Jaintipur applied for partition, and the 
partition came into effect on the 1st of July, 1938. In 

the course of these partition proceedings an application 
was made jointly by Shankar Prasad, uncle of the 
defendant Babu Manni Lai and by Lai Bahadur the 
plaintiff in the present suit, praying that in respect of 

the residential house and grove no. 1335 exempted from 
the operation of the sale deed of 1881 a separate sub- 
patti be formed in the name of Babu Manni Lai. T h is  
application, exhibit A5, is on the file and it was verified 
before the partition officer by Babu Lai Bahadur on the 

sand of December, 1936. T h e  order passed on this 
application by the partition officer was that it should 
be filed and it appears that no further action was taken
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1934thereon. T h e  learned counsel for the plaintiff-respon

dent invites my attention to exhibit 6 which is a copy 
of an order dated the 4th of February, 1927, rejecting 'y.

the objection of a certain objector in the partition bahadub 
proceeding's. T h is document exhibit 6 does not 
appear to have any connection with the application of 
the a 1st of December, 1936 (exhibit A2). T h e  present J.

suit for arrears of rent was filed by Babu Lai Bahadur 
in the Court of the Assistant Collector on the 54th of 
July, 1931, and it was decreed by the trial court. In 
appeal the learned District Judge of Unao upheld the 
finding of the trial court and so the defendant Babu 
M unni Lai has filed this second appeal challenging the 

correctness of the judgments of the two low er courts.
T h e  sole ground upon which the lower appellate 

court rejected the contention of the defendant that he 
was the proprietor of the land in suit is that under 
section 233(^) of the Land Revenue Act the defendant- 
appellant after the partition had been effected could not 

be allowed to claim that he was owner of the plot in suit.

In my opinion this conclusion of the lower appellate 
court cannot be sustained.

Section of the Land Revenue A ct merely lays
down that no person shall institute any suit or other 
proceeding in the civil court with respect to any matter 
relating to partition or union of mahals except 
provided in sections 111 and 1 is  of the said Act.

In the present case the defendant Babu M anni Lai 
has not filed any suit in any civil court in respect of his 
claim to be the owner of the plot in dispute, nor are 
r.here any proceedings pending at present in any civil 
court in respect of that land. It seems to me that section 
533 (k) of the Land Revenue A ct has obviously no appli
cability to the facts of the present case. In the present 

case according to the facts which I have set forth above 
Babu Lai Bahadur admitted in exhibit Aa the title oF 
Babu Manni Lai to be the owner of grove No. 1335 as 
w ell as of the residential house which were both
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1934 exempted from the sale-deed or 1881. There was no 

question of title in dispute between the parties to the 
present suit in the partition proceedings as regards the 

ownership of plot No. 133s and no question of title was 
decided by the partition suit in respect of that plot. 
In fact Babu Lal Bahadur as well as Babu Manni Lal 

Nanamuy, complete agreement that plot No. 1333 was in

the ownership of the latter and should be shown in a 
separate sub-patti in the name of Babu Manni I;al. 
The partition officer somehow or other overlooked this 
request and did not form any sub-patti in respect of: 

the residential house and grove No. 1332 in the name 
of Babu Manni Lal but by some mistake on the part 
of the partition amin grove No. 1333 was thrown in 
the patti of Babu Lal Bahadur, and Babu Manni l.al 

who was undoubtedly the owner of the grove was shown 
as a tenant bila tasf a of Babu Lal Bahadur.

T he framing of an inaccurate record at the time 
of partition w ill not destroy the title of any person when 
the question of that title has not been decided by the 
partition officer on the merits. It was held in Baij Nath 
Singh V. Arjun Singh (1), that so long as nobody inter
fered with a man’s possession and enjoyment of his 
share in a property the fact that his share was inaccurately 
recorded in the revenue papers did not affect his title 
to it.

In the present case the title of the defendant was 
admitted by the plaintiff himself before the partition 
officer as late as December, 1926. There was no 

adjudication by the partition officer of the title of Babu 
Manni L a ! in respect of the grove now in suit, and 
Babu Manni Lal cannot be said to have lost his title 

to the grove simply because he was inaccurately shown 

; as a tenant (6i/a of the plaintiff Babu Lal Bahadur. 
The learned counsel for the plaintiff-respondent has 
Telied Tipon a ruling reported in H a n o m m i  S i n g h  a n d  

€thers, \% R a t a n  S i n g h  m i d  o t h e r s  ( s ) , in which it was
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1 9 3 4held that a partition created a fresh title to the properties 
partitioned. T his ruling has no applicability to the 
facts of the present case. T h e  partition of village v. 

Jaintipiir which came into effect on the ist of July, 1 9 5 8 ,  BAHlinun 
did not confer any fresh title to the plaintiff Bab 11 Lai 
Bahadur in respect of ^rove No. 19,99 which the latter
, T, 1 - -1 • ’ • ' r 1 N c m a v u tU j.,
liad himselr admitted in the course or those partition j .  
prodeeding's to be the property of Babii Maiini Lai.

T h e  present suit has been filed by Babu Lai Bahadttr 

under clause [a) of section 108 of the Oudh Rent Act 
read with section 157 of the said Act. It seems to me 
that section 127 has no applicability to the admitted facts 
of the present case. Section 127 of the Act runs as 
fo llow s:

“A  person taking or retaining- possession of land 
without being entitled to such possession may, at 
the option of the person entitled to eject him as a 
trespasser, be treated as a tenant, and shall . . . ” 

it  is clear from the narrative of facts set forth, above 
that Babu Manni Lai cannot be deemed to be a person 
taking or retaining possession of grove No. 1335 without 
being entitled to such possession. It is common ground 
that this grove was originally the zamindari of his uncle 
Babu Ram Charan and was admitted in exhibit A s by 
Babu Lai Bahadur the plaintiff to be in the ownership 
of Babu Manni Lai. Such a person cannot be deemed 
to be a trespasser and cannot be treated as a tenant.

In Prag Prasad v. Sri Nath and others (1), it was held 
by a learned Judge of this Court that although partition 
proceedings cannot be challenged in the settlement 
Court, yet where the real dispute was as to title and 

there was no attempt to challenge the partition proceed
ings, a decree under section 11:7 of the Oudh Rent Act 
could not be passed. In that case the plaintiff w a i the 
purchaser of a zamindari share from the heirs of one 
Lalla and he claimed that the defendants who were the 

heirs of one Bansi Dhar were trespassers in respect of

( ’ ) (i93f>) 8 O.W.N., 23.
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certain plots which had come into his possession by 
purchase. In that case the plaintiff took his stand on 
certain partition proceedings which were concliicled in 

the year 1915 as does the plaintiff in the present suit 
in respect of the partition of village Jaintipur which came 
into effect on the 1st of July, 1938. It was held in the 

ruling cited above that the case was hardly one in which 
a decree should have been passed under section 127 of 
the Oudh Rent Act.

It seems to me that the present case is similar in all 
essentials with the case decided in Prag Prasad v. Sri Nath 
(1) by Mr. Justice Pullan, and I am clearly of opinion that 
the plaintiff Bahu Lai Bahadur cannot treat the defen
dant Babu Manni Lai as a trespasser and sue for his 
ejectment and for arrears of rent from him.

For the reasons given above, I allow this appeal, set 
aside the judgments and decrees of the lower courts and 
dismiss the plaintiff’s suit with costs in all courts.

Appeal allowed.

A P P E L L A T E  C R IM IN A L

Before Mr. Justice E . M . N anavutty and M r. Justice  

R a ch h p a l Singh

1934 BHAGAUTI ( A p p e l l a n t )  v . KING-EMPEROR ( C o m p la in a n t -

Fehr‘uary,2Q RESPONDENT)*

Indian P enal Code {Act X L V  of i860), section ^ o^ ~ C orp se  

recovered from  the house of the accused during his absence 

in jail—-Accusedj, lohether can be called up on  to explain  the  

recovery of the corpse-— C rim inal P rocedure Code (A ct V 

of 1898), sections i6i and r̂ 4-0—-M agistrate, w hether ju stified  

i?i exam ining witnesses exam ined during investigation by 

police.

 ̂ W in the case of a prosecution for murder under section 
302 of the Indian Penal Code, tlie only fact that is proved is 
that the dead body of the deceased was recovered from the 
house of the accused, buried in one of the rooms inside his

*Gi-iminal Appeal No. 500 of 19.̂ 3, against the order of S. A]i Hamid, 
SessioiK Judge of Haxdoi, dated the 8th of November, 1933.

,(1) ,:(1930), 8 Ô W.N., 23. : ;


