
APPEIjLATE c e i m i n a l .

Before Mr. Justice A. G. P. Pullan.

SHANIvAE SAHAI, BABU ( A p p e l l a n t )  v . KIN G-
•------ — -BM PEEO E, THEOTJGH L. Shambhu Nath (Complainant-

B,ESP01SfDEN'l').'‘'

Grimiml Procedure Code (Act V of 1*398), sccUon 476—  
Proceedings should not ordniarily be taken on apjdications 
c f  private persons—ProaeGdinqs under section 476 cannot 
be taken against a person not a party to the proceedings 
in court— Complaint under t^ectum 476 must state the 
evid.ence rdied upon.
Proceedings under section 476, Criminal Procedure Code, 

should not be undertaken on the application of jjii-vute persons 
unless the prosecution is clearly in the interest oC the State 
and is reasonably certain, to j'esult in a convix'tion and a 
court lias no jurisdiction to take action uuder section 4.76 
against a person who was not a party to tlie proceedings in 
the court.

W hen complaints are made under section 476 the officer 
making them must state the evidence on which he relies, other
wise the Magistrate to wlioni the case is referred for decision 
has no roeans of ascertaining what tlie evidence is on whicli 
the prosecution case is based.

Messrs. R. F. Bahadurji md Moti L d  Saxmia, for 
ihe appellant.

The Assista,iit (k)v6nnnent Advijcate (Mr. PL K. 
Ghose), for the Crown, and Mr. B. K. Dhion, for the 
opposite party.

P ullan, J. :—-This is an appeal under section 476B 
of the Code of Criminal Procedure against an order of 
the Sessions Judge of Hardoi in wJiich he inakeis a 
complaint to the District Magistrate under section 476 
of the Code of Criniiinal Procedure requiring one Ba.bu 
' Shankar Sahai> who is a practising lawyer in the Hardoi 
district, to: be prosecuted iinder sections 193 and 465 
■of the Indian Penal Code. The case which gâ ê rise to 
the proceedings was a criminal case brought by one

'■’■T̂ rirnin.al . Appeal No. 191 of 1930, again.st the order of B, As^ '̂har 
H asany Sessions of Hardoi, : dated Uie Gth of M arch, 1930.
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Shambliu Nath against Tula and others which resulted
in the conviction of the accused for offences under sections ĥinkab

OAHAI

147, 323 'and 324 of the Indian Penal Code, and the v. 
conviction and sentences were upheld on appeal by the Ewi.noR 
learned Sessions Judge. Neither he nor the Magisti-ate 
elected to prosecute Babu Shankar Sahai at that time j
and the present order has been passed on the application 
of Shambhu Nath. It cannot be too strongly impressed 
upon the courts that such proceedings should not be 
imdertaken on the application of private persons unless 
the prosecution is clearly in the interest of the State and 
is reasonably certajin to result in a conviction- I have 
been very carefully through the facts o f this case. The 
Judge was under the impression that the assault took 
place in a certain field which is No. 440 and that it arose 
out of a dispute as to tenancy rights in that field between 
Tula on the one side and Shambhu Nath on the other.
I find on the contrary that in the report made by 
Shambhu Nath no particular field is mentioned. It is 
only stated that Shambhu Nath heard that his jundhari 
crop had been cut, chat he went to verify the fact and 
that he was waylaid by Tula and others, but the scene of 
the occurence is not placed on this field. Tula made a 
•counter-complaint and he also stated that he was attacked 
when on his way back from his field. The evidence 
was recorded in court on the 8th o f November. The 
complainant examined himself and six other witnesses.
None of them mentioned the number of the field and it 
is very clear from the evidence that the matter in dispute 
was the assault, not the field. On the 25th of Novem
ber, Shambhu Nath was cross-examined by Babu 
Shankar Sahai who was counsel for the accused. He 
was tied down in cross-examination to a description of 
the field which could be verified, but even on that day 
no number was assigned to the field. On thQ following 
day— the 26th of November— the village patwari was 
examined. He located the field from Shambhu Nath’ s 
description as No. 440 and he stated that this field was

VOL. V I .]  LUCKNOW SERIES. 87



Pullm, J.

partly cultivated by Babii Sliankar Saliai, who is tlie 
bHAKî A..v iambardar of the 'village, and Â as partly fallow. He 

did not bear out Sliainbhu Nath’s assertion that he 
eJSror. (Shambliu Nath) had obtained this field by relinquish

ment from a former tenant Badlay. It is at this stage- 
of the proceedings that Babu Shankar Sahai, who had 
withdrawn from the case on the preAdous day, was 
examined as a witness and he said that Badlay’ s field 
No. 440 had been relinquished in liis own favour and he 
had liimself given h  on lease to Tula accused on the 25th 
of June., 1929, and he verified tlie lease which was 
produced. The view taken by the learned Sessions Judge- 
is that Babu Shankar Sahai got this lease prepai'ed during 
the trial of the case in oi-der to establish the defence of 
Tula and it is on this belief that he has instituted pro - 
ceedings against him. Prom, the facts which I have- 
stated it is evident that the field was not the matter- 
of dispute until the 25th of November. Bhe,mbhu. Nath- 
had up till then made vague statements only about the 
cutting of his crops and it was not until he was forced 
to give the boundaries and description of the field which 
he alleged to have been cut that the other side had any 
opportunity to prove their possession over tha,t field.. 
Thus the production, of the lease was not an. afterthought 
as stated in his judgment in appeal by the learned’ 
Sessions Judge. It could not have been produced any 
earlier and his reason for supposing that the lease is 
ante-dated falls to the ground. I cannot myself see any 
other reason for supposing the lease to be ante-dated. 
■When proceedings were taken under section 476, Babu: 
Shankar Sahai asked to produce witnesses to prove the 
lease, but he was not allowed to do so. He had also 
offered in court to produce the deed of reiinquishmeni 
said to have been executed in his own favour by Badlay^ 
but the deed of relinquishment produced by Shambhu 
Nath was produced and not that said to have been: 
executed in favour of Shankai Sahai. It is, therefore, 
a matter still open to question whether, this field was
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1930reiinqiiisiied by Badlay in favour of Babii Shankar Sahai 
who is the lanibardar or Bhambhii Nath who had  ̂
purchased some land in the village, and is apparently 
disliked by the former zamindars. In my opinion there empekok. 
is no presumption. that the lease produced by Babu 
Shankar Sahai was a forgery and there is certainly no j
evidence to prove that it was not executed as stated on 
the 25tli of June, 1929. Thus, in my opinion, the 
prosecution for forgery was bound to fail. There is 
nothing on which the court could base a conviction.
Apart from that the learned Sessions Judge acted without 
jurisdiction. Under section 476 of the Code of Criminal 
Procedure he could take action by way of complaint 
where in his opinion an offence referred to in section 195 
sub-section (1) clause {h) or (c) “ appears to have been 
committed in relation to a proceeding in that court. ”
But section 196(c), which is the relevant clause, forbids 
anji' court from inquiring into a,n offence deseribed in 
section 463 where such an offence is alleged to have been 
committed ‘ ‘by a party to a proceeding in any court’ ’ 
except on the complaint in writing of the court. I  find 
no clause under which the court can take proceedings 
against a person who is not a party and Babu Shankar 
Sahai was not a party to the proceedings in the court of 
the Magistrate on which action has been taken by the 
Sessions Judge. N’o doubt the learned Judge was 
empowered to take proceedings in respect of an alleged 
offence under section 193 but the only statement which 
he considers to constitute perjury was the iollowina:

“ Mam ne No. 440 ka paita June, 1929 fto 
TMa Bern,

The Judge himself describes the perjury charge as 
a mere corollary to the charge of forgery. In my opinion 
the complaint of the offence o f  forgery was without 
jurisdiction and neither a charge of forgery nor a charge 
of periiiry can possibly be made out on the materials
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9̂̂ 0 given by the learned SessioiiiH eTiidge. When such com-
SmNKAE plaints are made under section 47(3 the officei' niaking

them must state the evidence on wliieh lie J-elies, other- 
wise the Magistrate to whom the case is referred for 
decision has no means of ascertaining what tlie evidence 
is on which the prosecution case is based. As far as I 
can see the Magistrate, who is required to :xct on the 
eomplcdiit in the pi’esent Ctxse, w'oidd stai’t aud end Avitli 
the opinion of tlie Sessions Judge fcluit tJris leâ se was
ante-dated and that Babu Shaukai- Sahai had made a
false statement about it. I am at a loss to see how 
either opinion of the fearued Sessions Jucfge Avas to be 
established by legal evidence. I consider that tlie wliole 
order was misconceived. There was no justification for 
the prosecution of Babu Shankar SaJicai eitlier under 
section 193 or section 465 of tlie [ndia.n Penal Code; and 
under section 476B of the Code of Criminal Procedure I 
direct the withdrawal of the complaint.

Appeal allowed.

REYISIONAL CRIMINAL.

Before Mr. J'ustice A. G. P. PtiJi’an.

L A L A  AND oraims (Accusbd-applicants) v . KIN G- 
4pr?7, 2*1 . EM PEEO R (GoMI'LAlNANT-OPPOSI'rE PARTY).

Gam.bUtUf Act i XVl I l  o/ 1867a, sedylan T^— Ptihlw place, 
meanmg of— Verandah of a shcrj) on a- •public road, 
whether a public place loitlim the GanMmg Act.

A public place for the purposes of the Gambling Act is 
a place which is in full view of the public and to wHieh the 
public have g. right of access and the question oj: ownership 
is immaterial.

Therefore the verandah of a shop on a public road is not 
a public^ place within the meaning of tbe ';Gambling Aet fm': 
though it be in a public sitnation the owner nuglit have 
lefused to allow the public to go there and sO' the public had 
no right of access to it.
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