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himself from the rest of the family. "We therefore need not enter
into the other questions raised before us.

Wo accordingly decree these appeals with costs and Qismiss
the cross-appeals.

Appeals deereed,
4 F. M. A, Re

Befure Mr. Justice Toblenham and Mr. Justice Ameer Ali.

LAKSHIMONI DASLI (Prammrs) » NITTYANANDA DAY ayp
ANOTH®R, MINORS, REPRESENTED TY THEIR MOLHNR AND GUARDIAN,
Krisromont Dasst (Derenpants). ¥

Hindu Law=Gift—Gift wikotut delivery of possession—~Transfer of posses-
sion— Sule—Transfer of Properly Aot (IV of 1882), ss. 128, 129—
Inmoveable property —dcceptance of gift.

P exeented a deed of gift of eertain property in favour of the plaintiff in
1877 before the Transfer of Property Act was passed, and the deed was duly
registered. In 1881 P sold certain portions of the same property to the
defendants, and gave possossion to them of such portions. P died six years
afper the execubion of the deed of gift, and after his death some off the
title deeds of the property cevered by the deed of gift came into possession
of the plainiiff, Both the lower Courts fouud that there had been no
delivery of possossion given by the donor mor acceptance hy lhe donee.
Iu a suit bronght five years alter the death of P ifor possession of the
property the subject of the alloged gifs: Held that move registration was
not snliiciont o make the gift completo, aecovding to the Hindu Law, nnder
which some posscssion or acceptance by the donee was nocessary : theve
being neither possossion nor acceptance the sni should be dismissed.

Dagai Dabee v, Mothuranath Chuttopu dhya (1), Kishto Soondery Debea v.
Kishtomotec (2), and Hazjivan Anandrvam v, Nuran Haribhai (8), reforved
to. Dharmodas Das v. Nistarini Dasi (4) approvod,

Tu1s appeal arose oub of fwo suits brought against the dofend-
ants for possossion of certain lands covered by o registered deed
ol gift executed in favour of the plaintiff by her brother ome Pran
Krishns Dutt on the 26th Aughran 1284 (10th December 1877).

# Apponl from Appollate Deerce No. 1085 of 1891, against the decree of
T, W. Badeock, Bsq., Judge of Burdwan, dated the 18th of May 1891, affm-
ing the decree of Baboo Monmotho Nath Ohatterjee, Munsiff of Cutwa,
datod the 17th of December 1890.

(1) 1. L. R., 9 Calc., 854. (3) 4 Bom. H, O, 31,
(2) Marsh., 367, (4) I.L, R., 14 Cale., 446.
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The deed was proved to have been executed, but it appeared that 1892 -
Pran Krishma Dutt during his lifetime had sold portions of the 1,, gemrsons
same property to the defendants, who were nlso put in possession  Dast

by him. The question was whether the gift was accepted by the Nirrgae
plainti€’, s it was not shown that possession of the property wag ¥a¥2s Diaz-
ever delivered to the plaintiff during the lifetime of Pran Krishna.

Dutt.

The Munsiff dismissed the suit.

On appeal, the District Judge also dismissed the suit, and on the
question of possession observed as follows:—

 As to possession, the plaintiff has quite failed to prove it. The deed of
gift is dated some years hefore Pran Krishna's death, the defendants
got posscssion six years beforo his death, and the plaintifl never
asserted her claim till five years after his death. The appellant’s pleader
says possession is not essential, and guotes the case of Diarmodes Das v.
Nistarini Dasi (1), but in that ease the question of the necessity of posses-
sion was not gone into. The respondents’ pleader quoted the cases of
Dagai Dabeo v, Mothuranath Chattopadhya Q) and Kali Dass Mullick
v, Kankoya Lal Pundit (8). On the suthority of these rulings, and
Mayne's Hindu Law, page 329, I think delivery of possession in some way
was necessary. As to the title-deeds having been made over at the time
of the gift, T don't ind. any evidence except a rocital in the deed fo that.
effect.”

The plaintiff appealed to the High Court.
Bahoo Karuna Sindhw Mulkerfi for the appellant.
Baboo Sayat Chunder Roy Clowdhry for the respondents.

~ Baboo Kuaruna Sindhu Blukerji—The deed of gift having:
been registored, it passed a good fitle to the donee. Possession is
not absolutely necessary under the Hindu Law [see Mayne’s
Hindu ITaw, section 851, and Dharmodas Das v. Nistarini
Dasi(1)]. To complete a gift there must be a tramsfer of the
apparent ownership from the donor to the donee. In this case the
plaintiff is in possession of all the properties which formed the
subject-matter of the gift excepting the disputed portion, and the
title-deeds are also in her possession. This is sufficient to entitle

{1) L. L. R, 14 Cale., 446. @) 1. L. R, 9 Cale,, 854

(3) L L. B, 11 Cale,, 121 ; L. R, 11 I, A, 218,
23
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her to a decree. The gift cannot boe invalid in part ¢ either it is
wholly void or it is wholly valid (see section 129 of the Transfer
of Property Act IV of 1882). The case of Kahdas Mludlick v,
Fanhaya Lal Pundit (1) supports my contention that possession ig
not mnecessary. In the case of Dagar Dabee v. Movhuranath
Chattopadhya (2), simply o deed was exeouted : besides, this autho.
rity seems to confliot with the case of Moheshur Buksh Singh v,
Gunoon Koomwar (3). In caso of transfer for consideration, it wag
at ono time considered thab possession was necessary, but the oass
of Nurain Chunder Chuckerbutty v. Dataram Roy (4) lays down
““that delivery of possession is not under the Ilindu Law essential
to complete the title of o purcheser for value.,” The plaintiff was
in possession of the title deeds, which should have been admitted
in evidence. :

Bahoo Swrat Chunder Roy Chowdry~—Here there is a finding
by hoth the Cowrts below that the plaintiff had no possession
of the disputed properties; possession is absolutely necessary io
complete a gift [see Dagai Dabee v. Mothuranath Chattopudhya (2)].
Mhe provisions of Act IV of 1882 do not apply to this case. In
the case of Kulidas Mullick v. Kanhaya Lal Pundit (1) the donor
was out of possession and therefore could not deliver possession.
There is no evidence that the title-deeds were in the possession of
the donee before the death of the donor.

Baboo Kuruna Sindhw Mukeryi in reply.

The judgmont of the Court (Torresmam and Amesr Atr, JT.)
wag 28 follows:—

The plaintiff in these suits sued to recover possossion of certain
properties on the ground that they were covered by o deed of gift,
executed in her favour many years ago by her hrother. one Pran
Kyishna, , ‘

Both the Courts below have dismissed the suits on the ground .
that the deed of gift propounded by the plaintiff was not operative
in law,

(1) 1. L. R, 11 Oale, 121 ; T Ry, (3) 6 W, R, 245,
111, A, 218. (4) L. L. R, 8 Calo, 597,
(2) L. I B., 2 Cale., 854
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The deed in question bears date the 26th Aghran 1284, Itisa 1892
registered document, and purports to cover, so far as can be Lixsmisons
gathered, all the properties belonging to Pran Krishma, Four -U;:SI
years later, namely, some time in 1288, Pran Krishna sold a portion N 12TYA-
of the same property, for a consideration of Rs. 160, to the defend- ¥4¥P4 Dax.
ants in one suit, and shortly afterwards snother portion, for a
consideration of Rs. 290, to the defendants in the other suit; and
he appears to have died six years after the execution of the deeds

.of sale. The present suit was brought, as appoars from the judg-
ment of the Appellate Cowt, five yoars after Pran Krishna’s
death.

The defendants contend that though the deed of gift may have
been executed by Pran Krishna in his lifetime, the plaintiff never
obtained- possession of these properties, and that, therefore, the gilt
was invalid, and that they themselves were put in possession by
the vendor, and have beon ever since in possession of the propertics
purchased by them. Baboo Karuna Sindhu Mukerji, who appeared
for the appellant in this Court, confended that the fact of the
deed of gift being registered was sufficient to convey the property
to the plaintiff, no possession being required under the Hindu Law
to perfect the gift. He further contended that, as & matter of fact,
possession had been delivered, and that the Lower Courts were
wrong in lolding otherwise. And thirdly, he wrged that the
plaintiff wag in posscssion of the title-deeds of the properties, and
the Courts wers wrong in not admitting them in evidence.

It must be observed in the first place that the deed of gift was
exeouted long before the Transfer of Property Act came into force,
and it is conceded that, whatever alterations may have been made
in the provisions of the Flindu Law by section 129 of the Transfer
of Property Act, they do not affect any right taken under the
present deed of gift, 'We have therefore to eonsider whether the
view propounded by the pleader for the appellant is well founded,
¢iz., whether when once & deed has been registered no possession
18 necessary to perfect the gift,

Mr. Mayne in his work gives a general epitome of the prevail-
ing law on the subject, and his conclusion may be summarised
thus: that though there is no specific direction in the Hindu Law
as to delivery of possession, the general course of decisions has
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been that some sort of possession is necessary, and there is po

Tagsaron: doubt that in o number of cases {see Dagai Dabee . Mothuranaty

Duast
Ve
Nirrya-

NANDA v,

Chattopadhya (1), Harjivan Anandram v. Naran Haribhai (2), Kishts
Soondery Debea v. Kishiomotee (3)] thet view has been adopted.
The case of Dharmodas Das v. Nistnrim Dasi (4), which was referred
to in argument, explains in a somewhat different way the rule of
Hindu Law. In that case Mr. Justico Mitter says: «We may,
however, state here that it is by no means clear under the Hindy
Law that, to make a gift of immevealle property valid and complete,
delivery of possession is essentially necessary. "What is laid down
in the Hindn Linw ig this, that to constituto a valid gift there must
be aceeptance by the donee, and one of the modes of aceeptance in
gifts of immoveable property is delivery of possession on the part
of the donor and receipt of possession by the domec. Without
going into the question of Hindn law, and assuming that law fo
be in favour of the appellant, vix., that delivery of possession is
essential under the Hindu Law to complete a gift, we think the .
law has been abrogated by sectmn 128 of the Transfer of Pmpelﬁy
.A.C »

The cases of " Kalidas Mullick v. Kanhaye Lal Pundit (),
Mahomed Muse v. Jijibhai Bhagwan (C), end Moheshur Buksh Singh
v. Gunoon Kumuar (7), which were cited, ha.Ve little bearing on.the
present question.

But aceepting the view enunciated by Mitter, J., it scems to us
that in the present case the Courts below have found as a fact that
the plainliff never had possession during Pran Krishna’s lifetime;
por did she ever make any objection to the defendants toking
possession of the property sold to them. There is no indication
that slie ovor accepted the gift; and the facts detailed in the
Munsiff’s judgment would lead to the conclusion that the plaintiff
had no conneelion with any porlion of the proporty ot any time
aftor the execution of the deeds. ‘

It is urged that the delivery of tho title-deeds is some evidence
of delivery of possession. The plaintiff is the mother of the next

(1) I.L. R., 9 Cale., 854. (4) T. T R., 14 Cule., 440.
(2) 4 Bom. H. C,, 3L 6) I, L. R, 11 Cale,, 121,
(8) Marsh,, 367. (6) 1. L. B., 9 Bom,, 24,

(1) 6 W. R, 245,
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heirs of Pran Kyishnn. Upon his denth such documents ns wers 1892
in his possession would naturally come info their hands. Appar- v, survon:
ently, with the exception of one of the documents, none of them  Dast
relato to any of the properties in suit. The mere fact therefore Nn?m'n-
that she is now in possession of some of tho tille-deeds relating to ¥aND4 Dax.
the properties covered by the deed of gift would throw no light
upon the question of possession, even as explained in the case of
Dharmodas Dus v. Nisturind Dasi (1), and both the Courts have
negatived, upon the evidence, the allegation of possession of any
portion of the property forming the subject of the gift. So far,
therefore, as to the two first grounds token by the pleader for the
appellant are concerned, we must decide upon the facts against
the plaintiff.

As regnrds the third ground, we find from the order shect of tho
Munsiff that the documents were npt produced until alter the case
had concluded and been rescrved for judgment. We are therefore
of opinion that the original Court was right in refusing to admit
them at that stage. It is unnecessary to emter into the ground
mentioned by the Lower Appellate Cowt for refusing to admit
those documents.

On the whole, we are of opinion that the plaintiff has failed to
prove her case, and that the appeals must be dismissed with costs.

A. T, M. A. R, Appead disnissed.

CRIMINAL REVISION,

Before M. Justice Pigot and Mr. Justice Hill.
NILKANTA SINGIL anp ormees (Peririonsrs) ». Tee QUEEN. 1892
EMPRESS ar vee rvseanos o Mawrmr Siwem Sept. 23,
(oxPOSITE PARTY)®
Witnesses— Recalling witnesses for further eross-examination after chargg——
Rvidence—Criminal Procedure Code (det X of 1882), s. 257.

There is under 8. 287 of tho Criminal Procedure Code no absolute
right of cross-examination which would enable the accused fo recall and

*Criminal Revision No. 442 of 1892, against the order passed by
T. W. Badcock, Bsq., Sessions Judge of Bhagulpur, on the lst August
1892, affirming the order passed by W. T, C. Montriow, Esq,, Deputy Magis.
trate of Monghyr, dated tho 80th of June 1892,

(1) L L. R., 14 Calc,, 446.



