
1930 unworthy^ o f  credit, and the plaintiff Jias failed to 
eam pear.ev prove remarriage in accordance with that form , the 

musamjiat plaiiitifi’s case based on the alleged remarriage musi
Kail:.sha.

. The result is that the appeal fails and is^dismis-
Snvasma

Puiian, JJ. A p p e a l  d i s m i s s e d .

APPELLATE CIVIL,

Before M'i'. Justice Biskeslvwaf Nath Srivastava 
and Mr. Justice A. G. P. PiiUan.

' . C H A T U E G U N  (D efendant-appellant) v. SHx4 H Z A D E Y
(]?laintiff-bespondbnt).*

Indian .Limitation Act (IX  of 1908) articles, 49, 115, 120 and
145— Lending of ornaments by plaintiff to defendant for 
use in Ram Lila procession— Ornaments stolen through 
defendanVs negligence from his keeping— Suit for re- 
covem of value of ornaments— AHiole 120, LimitaMon 
Act, when to he applied— Limitation Act, article 115, 
starting point of limitation undef— Bailment— Contract 
A ct (IX  of 1Q72), sectioris 4:6, US and im .

Where the plaintiff banded oyer to iihe defenda,nt certain 
ornaments for use in a Earn Lila procession to be 'celebrated 
on a particular day and they were stolen firom the defendant’a 
keeping owing to his negligence and a suit was brought by the 
plaintiff for reco-v'ery of money representing the vaJue of the 
ornaments held, that article 145 has no application there 
being no question of trust or gwasi-triist, nor did article 49 
apply as the property was not wrongfully taken or injured or 
detained By the defendant but was stolen, but the case was 
governed by the residuary article 115.

Per Srivastava, J . ; When the defendant borrowed the 
ornaments for the Ram Lila procession he must be deemed to 
hare made an implied contract for the return of the goods to 
the plaintiff and therefore there was a breach, of the cojitract,
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according to section 160 of the Contract Act when they were ___
not returned after completion o f the Earn Lila and the limita- Chatubgun 
tion under article 115 began to run from that time. Shahz\dct

Per Pullan, J. ; The transaction is one of bailments as 
defined by section 145 of the Contract Act and no time being 
stipulated for the return of the ornaments the date when the 
■defendant reported to the police the theft may be taken as 
the date when the defendant should under his implied con
tract have returned the ornam.ents to the plaintiff and limit
ation under section 115 began to run from that date.

As long as there is a contract between the parties which 
is not in writing and which 'can be covered by article 115, 
article 120 cannot be apphed. Indeed it should never be in
voked if there is any other article in the schedule which, upon 
reasonable interpretation of its language, seems to cover the 
particular suit with which the court is dealing. Balakrisli- 
nudu V .  Narayanasawmy Chetty (1) and Kishtappa Ghetty

■ V. Lahshmi Ammctl (2), referred to.

Mr. J^nsAna, for the appellant.
Mr. Bam Bharose Lai, for the respondent.
P u l la n  J. The facts o f this case as decided by. 

the findings o f “the court below which are not now in 
appeal are: as follows. On ̂ ĥe 24th o f  October,; 1924, 
the plaintiff handed over to the defendant four gold 
ornaments for use in the Earn Lila procession which 
was to be celebrated that day. The ornaments were 

•stolen from  the keeping o f the defendant owing to the 
latter’ s negligence. The defendant did not at first deny 
liability and it appears that he made some attempts to 
recover the stolen articles. However on the 27th o f  
February, 1928, the defendant made a statement in 
which he denied liability for the return o f  the Orna
ments, and the plaintiff filed the present suit on the 
5th o f May;, 1928 . In this second appeal we have only 
to consider whether the suit is or is not within limit
ation. In order to determine this question we have to

(1) (1912) i .  Ij. B ., 37 Mad., 175, (2) (1923) U  M. L. ,L, 4-Sl,

VOL. V I .]  LUCKNOW SEEIES, 81



1930 decide the nature of tlie transaction. The lower court,
has found that it was a deposit and that article 145 of

shahzadb̂ ' tiic iiist schedule to the Limitation A ct applies to the
case. A.rticie .145 deals with a suit against a deposit
ary or pawnee to recover moveable pro£erfey deposited 

' or pawned and the period of limitation is thirty years- 
from the date of the deposit or pawn. The word 
“ deposit”  as pointed out by the Madras H igh Court 
in re Balaknshnudu v. Narayanamwnnj Chetty (1) is 
derived from tiie Latin deposit urn, a technical word 
used in the Eoman Law  ̂of Bai,lment for a bailment o f  a 
specific thing to be kept for the bailor and returned 
when wanted, as oppomd to coimriodMum, where sx 
specific thing is lent to the bailee to be used by him and: 
returned. In popular language eomnwdai/imi is trans
lated by the word “ loan”  and the distinction between 
deposit and loan is this that a deposit is to be kept by 
the depositee for the depositor and the loan is to be; 
kept by the borrower for himself. Thus I deposit iry' 
hat in the cloak room. My hat is not to be used by 
the depositee but is to be kept foi- me and returned to me' 
on my demand, but I lend my money to a friend and lie- 
can do what he likes witli it as long as he returns it to- 
me either on demand or at some specified time. It may 
be, as observed by Sir W a lt e r  Schwa.be wlien C h ie f 
Justice of the Madras H igh Court, in Kishta/ppa Ohetiyr 
V . Laksfm-i Ammal (2) that article 154 covers more 
than the deposituni o f  Roman La.w and his Lordship' 
observed that the framers of the Indian Limitation Act 
'/meant to use simple and plain language,”  but I  take 
this to mean that the word ‘̂deposit”  is used in the- 
ordinary sense o f  the word in the English language, and 
as far as,v I  am., aware the'; word '-deposit".’ does not 
cover a transaction o f the nature o f a loan. The trans
action that we have to consider is a loan .: The plBintiff 
lent the defendant these ornaments to be used hy the-

(1) (1912) r. L. R., S7 Mad., 175. (2) (1923) 44 M. L. .T„ 4S1.
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Jatter in a religious procession. There was no question 
of trust or quasi trust. It was a mere loan for the Chatue0un 
benefit of the borrower and, in my opinion, article 145 Shahzadex. 

has no application.
I am equally certain that article 49 need not be j.,

considered. This ^article provides for a case where 
the property has been wrongfully taken or injured or 
wrongfully detained. The property was not wrong
fully taken, it was not injured nor was it detained by 
the defendant, because it was stolen from his pos
session before he had an opportunity of returning it.
This article, though pleaded in the first court, W"s 
given up on the court below. The only other article 
which appears to be applicable is article 115. This 
prescribes the period of three years’ limitation In a 
suit for compensation for the breach of any contract, 
express or implied, and the limitation runs from the 
time when the contract is broken. It î  ̂not and cannot 
be contested that the defendant when he took these 
•articles of jewellery on loan was bound to return them, 
and as he took them for a special purpose, namely, for 
use in the Earn Lila procession, he should not have 
retained the articles after the purpose had been accom
plished.. In fact the transaction is a bailment-as 
defined in section 148 of the Contract Act and a 
bailment is the delivery of goods by one person to an
other for some purpose upon a contract that they shall, 
when the purpose is accomplished, be returned. Thus 
although no time was stipulated for the return of the 
articles there was, in my opinion, an implied contract 
that thev should be returned when the purpose for which 
they were borrowed was accomplished. Section 46 of 
the Contract Act lays down that where no time for 
performance of a contract is specified the engagement 
must be performed within a reasonable tirre, and the 
question “ what is a reasonable time” is in each parti
cular case a question of fact. It is clearly unreason- 
ible for a person who has borrowed ornaments for use
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Pullan, J.

1930 m a ceremony to detain tlieiii after tlie ceremony has. 
CHAT0Ecroi7been completed and tiie owner lias demanded ’their re- 
Shah/.adî z turn. As I  stated above this is not a case of detention, 

but if  I were req'oired to find what was a reasonable time- 
for tliese articles to be returned, supposing that they 
had not been lost, and that the defendant was in a 
position to retm^n them, I  should say that, the reason
able time ¥/as wben. the lender â,sked. for the a,rticles 
after the purpose for which they liad been lent had been 
accomplished. The defendant reported to the police- 
the theft of the articles on the 27th of October, 1924 j and' 
this may be taken for the purposes of limitation as the- 
date when the defendant should under Ms implied:: 
contract have returned the articles to the plaintiff. In.: 
my opinion the plaintiff had a ^period of three years-, 
from that date to bring a suit either for the return 
o f the articles or for compensation. H e cannot rely on 
the fact that the defendant did not deny his liability 
during that period for obtaining an extension o f  the- 
period of limitation. Article 115 is a residuary article* 
for actions ex contractM; and can only be applied when; 
no other article of the Limi tation Act schedule is 
appropriate. It would not, in my opinion, be proper 
to go beyond this and take refuge in the omnibus article 
120. As long as there is a contract between the parties- 
which is not in writing and which can be covered by: 
article 115, article 120 cannot be applied. Indeed it: 
should never be invoked if there is any other article in 
the schedule which upon reasonable interpretation o f  
its language seems to cover the particular suit with- 
which the court is dealing. In my opinion the trans-: 
action between the parties can be covered by* a rea.s 
able interpretation of the language o f article 115, and 
as the suit has been brought more than three years after: 
the breach o f  the contract it is; barred by time and £  
would, therefore, allow this appeal with costs.
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1930Srivastava , J . 1 agree. Article 14:5 governs 
suits “ to recover moveabie property deposited or chm'ukgot 
paw ned/’ In  the present case the relief claimed the 
plaintifl' and decreed in his favour is a decree for money 
representing the value of the ornaments. The article p.̂ aimi, /. 
has in my opinion, no application to a suit for such 
a money decree. Article 49 also is inapplicable.
Though the suit is for compensation, yet on the facts 
found it is impossible to say that the defendant has 
wrongfully taken or injured, or that he is wrongfully 
detaining the ornaments Yvhich have been stolen.

Thus in the absence of any specific article, article 
115 which is a residuary article would seem to apply.
W hen the defendant borrowed the ornaments he must be 
deemed to have made an implied contract for the return 
o f  the goods to the plaintiff, tinder section 160 of 
the Contract Act it is the duty o f  the bailee to return 
the goods bailed without demand as soon as the,time fo r  
which they were bailed has expired or the purpose fo r  
which they were bailed has been accomplished. A dm it
tedly the ornaments were borrowed for the purpose’ 
o f  the Ram Lila and the Earn Lila was over on the 
24th o f October, 1924. There was therefore a breach 
of the contract when the ornaments were not returned 
after the completion o f the Ram Lila and the suit is.

.barred .by article 115.
: : : B appeal : is  ̂ allowed, the; :
decree passed by the lower court is set aside and the 
plaintiff’ s suit is dismissed with costs in all the cdnrtSv::

■ (Mowed^


