
Kali Charan's financial position was unsound, if, on 
î ALi the other hand, Kali Charan made a bona fide bid at

V. the time of the auction sale and had no intention of
shirking his obligations, then his subsequent failure to

deposit the earnest-money due from him cannot be made 
a penal offence punishable under section 185 of the

Nanavuity,  ̂ „ ,  _  . , . . „
J. Indian Penal Code. In fact the Excise authorities ot 

Lucknow were prepared to drop the prosecution of Kali 
Charan if he made good the loss of R3.900, and it was 
only on the failure of Kali Charan to deposit this de

ficiency that his prosecution under section 185 of the 
Indian Penal Code was sanctioned. T h e  learned 

counsel for the applicant has some colourablc ground 
for asserting that his client was prosecuted for an offence 

under section 185 of the Indian Penal Code only as a 

means for the recovery of the amount of Rs.goo due 

from him.
In my opinion upon the facts found proved by the 

learned trying Magistrate no offence under section 185 

of the Indian Penal Code appears to have been com
mitted by the applicant Kali Charan.

For the reasons gi''/en above, I allow this application 

for revision, set aside the conviction and sentence passed 
upon the applicant Kali Charan, acquit him  of the 

offence charged, and direct that the fine, if paid by him, 
be refunded to him.

Applicatio7i allowed.

6oa TFIE INDIAN LAW REPORTS [vO L . IX

A P P E L L A T E  C IV II.

B efore M r. Justice R a ch h p a l Singh

I'eWuary 27 BAHADUR (J u d g m e n t-d e b to r -a p p e lla n t ) V. MATHURA 
-----------------  PRASAD (D e g r e e -h o ld e r - r e s p o n d e n t )*

L im itation  A c t { IX  o f 1908), article 182(7)— “ Such date” , m ean

ing of— D ecree payable by instalm ents— D ecree p rovid in g  that 

en tir e  money w ill he recoverable in  d efa u lt o f any

*Exeaitibh of Decree Appeal No. 49 of 1933, agairist the order of Saiyid 
Qadir Hasan, Subordinate Judge of Bara Bianlci, dated the and of Augii’̂ t,

' ":,i933-. : ■ ■ ■ ■
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amount^ w hen begins to run.

Where in a compromise decree it. is agreed between the 
parties that the decretal amount wouid be paid in instabiients M a t h u h a  

and it is also stipulated that in case of default in payment of 
any instalment on the due date, the decree-holder may realize 
the entire decree money, the decree-holder becomes entitled 
under the terms of the compromise to apply for the recovery 
of the entire amount on each occasion whenever there is a 
default in payment of any of the instalments and the case is 
governed by article 183, clause (7), of the Indian Limitation 
Act. The words “such date” in that clause refer to the date on 
which a default is made in payment of any of the instalments 
and on the occasion of each default the decree-holder is entitled 
to enforce his claim for the payment of the entire amount due, 
except in respect of which the claim has become barred.
Braham  K ish u n  N arain D eo  v. H arihar M u n d er  (1), M anindra  

N a th  R oy v. K a n h a i R am  M arwari (2), Joti Prasad v. Sri Chand  

<(3), and R am  Prasad R am  v. Jadunandan (4), referred to.

Mr. Akhtar Husain, for the appellant.
Mr. Bhaioani Shankar, for the respondent.
R a g h h p a l  S i n g h ., J. ; — T his is an appeal by the 

jiidgment-debtor arising out o£ execution proceedings.
Mathura Prasad, decree-holder, instituted a suit 

against Lai Bahadur, judgment-debtor, to recover a sum 
■o£ Rs.290 on foot o£ a simple money bond and on the 
^4th of September, obtained a decree on the basis
of a compromise. It was agi'eed between the parties that 

the decretal amount would be paid in instalments year
ly. It was also stipulated that in case of default in 

payment of any instalment on the due date, the decree- 
'holder may realize the entire decree money. T h e  words 
used are “ (iar surat adam adai kisi kist ke fnuddai kulJ 
fupiya wasul kar lew ae”  T h e  court below found that 
the first and the second instalments had not been paid 
by the judgment-debtor. It, therefore, passed an order 
directing execution to issue for the recovery o£ the 
balance of Rs. 190, together with costs. T h e  iudgment- 

Adebtbr raised the plea that the application for execution

(i) (1931) IX.R., 11 Pat., 440. (s) (1918) 4 P.L.J., 365.
:,(3) (1928) I.L.R.. 51 AIL, .37. (4VX1934) 32 6.
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was not within limitation, but the learned M im sif re
jected this plea. T h e  judgment-debtor has come up in

appeal.
I ’he sole question for determination in this appeal 

is as to whether or not the application of the decree- 
holder is within limitation. T h e  first instalment fell 

due on the 33rd of April, igsg . T h e  present applica
tion for execution was made on the 30th of March, 
1933, that is to say, more than three years after the date

oil which there had been a default in payment of the 
first instalment. T h e  contention raised by the learned 

counsel appearing for the appellant is that the decree- 

holder became entitled, under the terms of the com

promise, to recover the entire amount due on the date 
on which there was a default in payment of the first 
instalment, and no application for execution having 

been made within three years from that date, his present 
application for execution was barred by lim itation. In 

my opinion this contention cannot be accepted. T h e  
question for consideration is, whether under the terms 
of the compromise there was no option left to the decree- 
holder but to execute the decree for the entire sura due 
on non-payment of the first instalment. If the decree- 

holder was not compelled, under the terms of the 
compromise, to ask for the recovery of the entire 

amount due on account of the instalments, I do not 
see any reason why he should not be permitted to exe
cute his decree for the instalments which still remain 
due. T he view taken in Braham Kishun Narain Deo  ̂
V. Harihar M under (1) is opposed to the coatentions. 
raised by the learned counsel for the appellant A  

Bench of two learned Judges of that Court held in that 
case that “unless a decree, which provides for the pay
ment of the decretal amount by instalments, clearly’ 
leaves the decree-bolder no option bn the happening; 
of the default but to execu fce the decree once for all for■ 

the-whole amount due under it, the decree~holder m a v’

0) (1931) I-L-R-v ^
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*

execute it on the happening o£ the first, second, or any 
subse<3uent default; and iimitation w ill run against him

1 . r 1 1 - ■ BaHADTTB
only in respect or each instalment separately trom the v. 
time when each such instalment may become due and 

payable. The failure to ex.ercise the option when the 
decree-holder had the power of doing it does not take „

. ' . . .  Raclihpal
away from him the right of exercising it on any subse- Singh,j. 
quent occasion.” In another case reported in M(inindra 
Nath Roy v. Kanhai Ram Mariuari (i) it was decided that 
where a decree provides foi the payment of the decretal 
amount by instalments, and states that each instalment 

w ill be payable on a specified date and that on default 
ill the payment of any instalment the whole amount w ill 
become due, the decree-holder is entitled to apply for 
execution of each instalment as it becomes payable, and 
the period of lim itation continues for three years from 

the date when default is made in the payment of any 
"iistahiient. In Joti Prasad v. Sri Chand (s) a Full 
Bench of the Allahabad H igh Court held that if the 
application for execution is one for the rem aining un

paid balance o f  the decretal amount under the second 
unpaid amount, it is not governed by article 18s at all 
but by article 181, and lim itation w ill run from  the 
date of the default, the decree-holder being entitled to 
recover the whole balance due less by any individual 

instalments which, regarded as individual instalments, 
are barred by limitation. Iii a very recent case Ram 
Prasad Ram  v. Jadunandan (3). (Notes and Summary 

o f recent cases) a case similar to one before me, a Bench 

o f two learned Judges of that Court have held that the 

decree-holder had two distinct rights, viz. (1) to receive 

instalments as and when they fell due; (2) to enforce the 

payment of all the instalments that might remain un

paid. T h ey held that as the application for the re

covery of the entire amount due on all instalments was 

not made w ithin a period of three years from the date of

VOL. IXJ LUCKNOW SERIES 605

(1) (1918) 4 F.L.J., 365. (2) (1928) LL,R., A il ,  25i7.
(3) (1934) 3  ̂ A.L.J.. 6.



1934 default, the decree-holder’s remedy to make an applica-

lal tion to recover the entire amount was time-barred;
Bahabxtb

V. article 181 of the Indian Lim itation Act being applica- 

ble. But they also held that if this right was time- 

barred it does not follow that the first right was also
„ , time-barred and that the decree-holder was entitled to
Mcichhpdl
Singh, j .  recover such of the instahnents as had fallen due on the 

ciate of the application for execution and article 18^(7) 
of die Limitation Act was applicable. After a consider
ation of these cases I am of opinion that the view taken 

by a Bench of two learned Judges of the Patna H igh 
Court in Braham Kishun Narain Deo  v. Harihar M un 

der (1) should be followed. Under the terms of the 
compromise before me, the judgment-debtor agreed to 
pay the decree money in yearly instalments. T h e  
decree-holder was given the option to execute the 

decree for the whole amount if there was a default in 
payment of any of the instalments. I see nothing in the 

terms of the compromise which compelled the decree- 
holder to enforce his decree for the recovery of the 
entire amount in case of default of payment of any 

instalment immediately. It appears to me that two 

courses were open to him in case of non-payment of any 

instalment. One was to execute his decree for the 

instalment which had fallen due, and the other was 

to apply for the recovery of the entire amount due on 

account of the decree money. If the decree-holder did 

not apply within three years of the date of default of 

any particular instalment he would lose his right to 

recover the same, but I do not see any justification for 

holding that if he does not apply within three years of 

the date of default for the recovery of the entire amount, 

then his claim to recover the remaining instalments 

would be barred. I agree with the view taken in the 

ruling reported in I. L. R., i i  Pat., 440, that in a Gase 

like this, the decree-holder may execute his decree on.

6o 6 THE INDIAN I,AW REPORTS [vO L. IX.
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1934the happening of the first, second, or any subsequent 
default: and limitation w ill run against him only in Lal

°  \  B A ^ f f A D U B ,

respect of each instalment separately from the time 
when each such instalment may become due and payable pbasad 
and that failure to exercise the option when the decree- 

holder had the power of doing it does not take away 
from him the right of exercising it on any subsequent sin gh , J .  

occasion. In my opinion the decree-holder becomes 

entitled under the terms of the compromise to apply 
for the 1 ecovery of the entire amount on each occasion 

whenever there is a default in payment of any of the 

instalments. In my opinion the case is governed by 

article 182, clause (7) of the Indian Lim itation Act. T h e  

words “ such date” in this clause refer to the date on 
which a default is made in payment of any of the instal
ments. On the occasion of each default the decrce- 
holder is entitled to enforce his claim for the payment 
of the entire amount due, except in respect of which the 
claim has become barred.

For these reasons 1 am of opinion that the application 
of the decree-holder for the recovery of the balance due 
was within limitation and the view taken by the court 
below is correct. I 'h e  appeal, therefore, stands dis

missed with costs.
Appeal dismissed.

A P P E L L A T E  C R IM IN A L

B efore M r. Justice E. M . N anavutty

LAKHAN SINGH and o t h e r s  (A p p e l la n t s )  v . KING- 
EMPEROR (C o m p la in a n t-re s p o n d e n t )*

C rim in al Procedure C ode (A ct V  o f i SqS), sections 4.2^{i)(b) 

m id In dian P en a l C ode {Act X L V  of i860), sections $gg 

and ^02.— In dia n  A rm s A c t (X I  o f 18^8), section  :iQ(f)—~ 

A ccu sed  chargecl im d er  section and alternatively u n d er  

section 405— A c q u itta l under section 402 but con viction  under

*Gnminal A ppear No. 513 of 19553, against the order of Babu Gulab 
Chand Srimal, Assistant Sessions judge of Hardoi, dated the 7th of 
November, 1933. :,
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