
1930 the Indian Eailways Act, and I order tliat botli tlie seii- 
XiNG- tences and convictions be qnashed and the line, if paid,

E m p e r o r

V, be refunded.
M a d h o .
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REVISIONAL GEIMINAJj.

Before Mr. Justice E. M. Nanawtty.

BUEHMA ( A c c u s e d - a p p l i c a n t )  v.  I v I E X j - E M P E R O E
March, 20. ...

,;a_____________ ( COM PLAINANT-OPPOSITE P A R T Y .)

Indian Penal Code {A.ct X LV  of ISGO), section 366-—Kid-
napping a minor girl when she was atoay from her lawful
guardian, whether an offence under section oG(), Indian
Penal Code.
W here the accused found a minor girl at the binise of 

another person away from  the law ful giiardiansliip of her 
mother and was taking her away in the company of others to 
another place when he was arrested held, that he must have 
known w hen he took away the girl tha.t she had a k w fu l 
giiarrdiain from  whose custody he v/as talfing her a,way a:iK] 
so he, in taking aw'ay the girl in order to sell her and to poclvet: 
the sale proceeds, was guilty of an .offence under section 866 
of Indian Penal Code. King-Eniperor v. Gokaran (1 ), Nemai 
Chattoraj y .  Q . E. ( 2 ) ,  Em.pcror v .  Abdul Rahman. ( 3 ) ,  Nancik 
Sahu V. King-Einperor (4) , and Idu v. King-Emperof ( 5) ,  
referred to.

Mr. Moti Lai Sahsena, for the applicant.
The Government Advocate (Mr. U. If. Ghosh), for 

the Crown.
Nanavtjtty, J .';— This is an application for revi­

sion of an appellate order of the learned Sessions Judge of 
Eyzabad upholding the conviction and sentence passed 
upon the applicant Burhma of an offence under section 
'-‘66 of the Indian Penal Code. The story of the prose-

Criminal Eevision No. 16 of 1930, against the order of U. L . Yorke, 
District and Sessions J u d g e /o f Fyzabad, dated the 16th of Jaimary, 1930, 

^confirming the order of .Pandit Zrislm a Nand P'ande, Assistant Session's Judp'e 
-of Snitanpiir, dated the 28th of October, 1929 

(1) (1920) 24 O.O., 329. (2) (1900) 27 Calc., 1041.
(3) (1916) I .L .E ., 38 A ll., 664. (4) (1926) I.L .B .., 5 P a t ,  536

(5) (1923) 27 O.C., 32.



cution out of whicli this a p p lic a t io n  fo r  reY is ion  h a s__ _____ _
arisen is briefly as follow s:—  Jtoim

E.IS&-

One Musammat Nanka, a minor girl of about 1-2 
or 13 years of age is said to have been taken avv̂ ay from 
her . mother’ s lawful guardianship by MiinMnmciXNanamdtij,!. 
Maharani, on the pretext that she wanted her to grind 
corn and then made her over to two other persons. The 
.story of the minor girl Musammat Nanka is that she 
was living in Durjan-ka-pnrwa with her mother MiSam- 
mat Lachhna and had been married to one Bhagoti Ahir 
of village Mau. She stated that 4 or 5 days before her 
arrest at Dliaryanwan she was sleeping in the “ usam'’ 
o f her house when at about three gJiaris before sunrise 
the accused Musammat Maharani came to her and asked 
her to go with her to grind corn in lier house. Musam­
mat Nanka left her home with Musammat Maharani and 
■did spend some time in grinding corn at the house of 
Musammat Maharani. Musammat Maharani then got 
her to the outskirts of the village and made her over to 
lier own son Cliliedi and the applicant Burhma. These 
two persons took her to Baid-ka-purwa and there kept 
her at the house of one Shambhu. After she had been 
kept there for some days, four or fi.ve persons came with 
the applicant Burhma and they were taking her to another 
place when after going a short distance, one Bliagwan 
intervened and there was a lathi fight between Burhma 
and Bhagwan in which the latter was knocked down and 
Burhma then ran away. At this juncture a constable 
and a chaukidar arrived on the spot and Musammat 
Nanka and Badri were arrested and taken to the thana. 
Musammat Maharani, Chhedi, Musammat Earn Kali, 
Musammat Bhagana, Shambhu and Sudama were all 
acquitted, and it follows logically from this that it is 
not established who took Musammat Naiika av̂ ây from / 
her mother’ s lawful guardianship and how she came to 
be in. the unlawful possession of the applicaiit Burhma.
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On behalf o f the applicant it is streniiouBly argiieci

32 :THE INDIAN LAVv' REPORTS. [V O L. VI-..

BrajsiHA offence of kidnapping is not a continuous offence
îviNG- and, in support of this contention, reliance is placed npoii

empeeos. qX- Justice LINJ3SAY reported in King-
Emperor v. Gokamn (1), in which it was held that it was> 

Nanavutty, j.  ̂ ^^ell-established point of law that kidnapping was hot a 
continuing offence. The same vieAV was taken by a Fnll 
Bench of the Calcutta High Court in the case of Ncmai 
Ghattomj v. Q. E, (2), in which, it was held by a majority 
of the Full Bench that the ta,king i'lway out of tli,e 
guardianship of the husband was complete before the 
petitioner joined the principal offenders in taking the 
girl to Calcutta and that the petitioner, therefore, could' 
not be convicted under section. 363 of tlie .Indian l^enal 
Code, and it was further held that the olfence of Icidnapp- 
ing was co,mplete whe.n the minor was actually taken- 
away from her legal guardian. The same view was 
taken by Mr. Justice S undar L a l  m  Emjieror v. A hdul 
Rahman (3), in which it was held that the offence of' 
kidna;pping was completed the moment a girl inider 1J5 
years of age was taken out of the custody of her lawful 
guardian and was not an offence continuing so long as 
the minor was kept out of such guardianship. Similarly,, 
the Patna High. Court in the case of Nanali Sahii v. 
King-Emperof {4:), held that the offence of kidnapping 
was not a continuing offence but '\̂ âs complete the moment 
the minor was removed from the keeping of the law.ful 
guardian. The question, however, in the present ease 
is when was the act of kidnapping completed. ITpoii the 
findings of the trial court, which are accepted as correct 
by the lower appellate court, Musammat Nanka is not 
proved to have been kidnapped by Musammat Maharani^ 
She was, however, found in the unlawful possession of 
the applicant Burhma at a time when, she was not nnHer 
the lawful guardianship of her mother. In the case ot 
Idti  V . Kinff-Emperor (5), it was held by the late Gourt

(1) (1920) 2-4 Q.C., 329., ' (2) (1900) T.L.B., 27 Oab., 1041.
(3) (11)16) I .L .E ., 38 AIL, 6fi4. (4) (199fi) T .L .E ., 5 F at., 536.

(5) (1923) 27 O.C., 32.



1930of the Judiciai Goinmissioiier of Oiidli that it was not -  
iiecessar}^ for a conviction under section 366 of tiie Indian 
Penal Code tliat tlie accused siioiild know deiinitelv wiio

. -I 1 ""p E m p e -b ob .the guardian of tne minor girl was wiioin lie found 
wandering about and made use of for his own purposes.
IJpon the findings of fact arrived at by the lower courts, 
it is clear that the applicant Burhma found this minor 
girl at the house of Musammat Maliarani away from the 
lawful guardianship of her mother and was taking her 
in the company of Badri and others to another place when 
he liad a, fight with Bhagwan and the police a)rrived on 
the spot and arrested Badri and the minor girl. The 
applicant when he joined Badri and others in taking the 
girl awa}  ̂ from Musammat Maharani’ s house must have 
iviiown that this minor girl had a lawful guardian from, 
whose custody he was taking her away. The question 
of the offence of kidnapping being a continuous offence 
does not arise in the present case, because the finding 
of the trial court is that Musamm.at Maharani is not 
proved to have kidnapped Musammat Nanka. That 
being the case no offence of kidnapping in respect of 
Musammat Nanka is proved to have taken place before 
the applicant Burhma came on the scene end be. in 
taking away this girl in order to sell her to Bishun Dayal 
and in pocketting half the proceeds of the sale price, was 
clearly guilty of an offence under section 366 o f  the 
Indian Penal. Code. The fact that Bishun'Dayal, the 
would-be husband and purchaser of Musammat Nanka 
was a Brahman whilst Musammat Nanka was an Ahiran, 
does not affect the question of the guilt of the applicant.
The sentence, in my opinion, if anything, errs yery 
niucli on the side of leniency.

Por the reasons given above, I  uphold the convi ction 
:and sentence passed upon the applicant and dismiss this 
application for revision.

 ̂ 'SOH
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