
A P P E L L A T E  C IV IL .

¥ 0 L . Y I.J  LUCKNOW SERIES.

.Before Mr. Justice Bisheshwar Nath Srivastava and Mr.
J us tic c E. M. NancwiLtiy.

:K U N W A E  G-AITRI S H A N E A E  B A O  (D b fe n d a n t -a p p e l-  i9S0 
la n t )  V. J W A L A  P R A S A D  and an -oth ee  (p la in t i f f s )
A m )  a n o th e r , (D e fe n d a n t ) (eesp on d en ts .) '" ' ’ ----------

■Pleadings— Case not raised in pleadings and isssues— Court, 
whether fustijied in makimj ci neio case for parties and 
basing his decision on picas not raised— liatification of 
contract, essential elements of— Minor's contract— Con
tract by minor, validity of— Agent for a principal not 
undisclosed, liability of, for a void contract— Second 
appeal—-Neio case, lohetiier can he allotoed to be set 
-up in second appeal.
W here, the plaintiff brought a suit for the recovery  o f 

:Es. 3 ,338-10-0 , the price of goods sold, on  the allegation that 
the purchase was m ade by  defendant N o . 1, w ho was a m inor 
•at the date o f the sale, and his m anager defendant N o . 2 ; 
that both  the defendants ha.d gon e to  thê  plainfcifFs shop 
■■and the contract was settled w ith  both^ and there was noth ing 
in the pleadings or issues either to suggest that the estate was 
a party to the contract or that it w as m ade for legal necessity 
and the defendailt N o . 2 had no pow er to m ake purchases 
over R s . 200 w ithout conBiilting the m other o f defendant 
,No. 1 w h o  was also his guardian, held, that the courts w ere 
wrong' .iu basing their decision on the finding's that th.e con
tract was m ade w ith  the estate and was for legal necessity 
when, no such case was raise,d in  the pleadings and v/hen 
the defendant N o. 1 had no opportun ity to answer any such 
pleas.

The contract by defendant No. 1 being- void and 
illegal as he was a minor and the defendant No. 2 having 
no authority to make the contract and there being no 
evidence that the Rani, who was the mother and the 
guardian of defendant No. 1, had been consulted or 
authorised the purchase, there could be no valid ratifica
tion by her in absence of the proof of her knowledge of

* Second Civil Appeal No, 811 of 1929, against the decree of i ’andit 
Siiyam Manohar Nath Sharga, 3rd Additional Bistricfc Jufige; ^

• Sated the 12th of Aiignfet, 1929, modifying the'^aeeree ;of
- Mirzai Siibbi'dinate Judge of Luycnow-,; , dated , the;
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1930- the transactioD. La Banquc Jacques Cartier  v. La.:  ̂
B anquc d ’ E pargn e De La, Cite E t D u D istrict De M on- ' 

sh t̂iae Marsh v. Joseph  (2), relied on.
E ao  ̂ ■

Held further, that as the position of defendant No. 2' 
ftJlsAD. could not at the very best be anything more tlian that 

of an agent for a principal who was not undisclosed and; 
Yvho was a minor and as snch in.competen,t to niaike rii: 
contract the plaintiffs were not entitled to a decree 
against him, the contract being wJiolIy void Ganga 
Frasad v. Hciyat WIohamiMad (3), distiriguislied.

A plaintiff cannot be allowed k) set up ti new ca,se in' 
second appeal particularly when it would involve ques
tions of fact, evidence in respect of whicli is v^holly 
wanting.

Mr. i¥. L . Saksena, for the aipi'jellant.
Mr. Radha KrLshna, for the respondents.

Seivastaya and Nanavutty, XT. :— This is a' 
second appeal by the defendant No. 1, Kunwa-r Gau:ri' 
Shankar E.ao, tahiqdar of Nimgaon in the Kiieri district, 
It arises out of a suit for recovery of the price of an 
electric plant and certain accessories alleged to have 
been supplied to the defendant-appellant. Tlie plaintiffs 
are the proprietors of a firm styled the British and 
American Electric Co., dealing in electric plants and\ 
fittings. Their case was that the defendant-appelhiJit 
purchased from them on credit an ek '̂-tric plant with 
accessories and other articles for Rs. 3,338-10-0 and tliat 
they made a cash advance of E,s. 30. . They aJRO claimed 
EfS. 294 as interest, total Ks. 3,662-10-0. They admit-- 
ted receipt of Rs. 900 and claimed to recover the balance 
of Rs. 2,762-10-0. Subsequently they impleaded M r, 
W . MacGregor, manager of the Nimgaon estate as 
defendant No. 2, on the allegation that the purchases 
in suit liad been made through him and cla.imed that i£

(1) (1887) 13 A.C., m .  (2) (1897) 1 Ch. SIS.'
(3) (1919) 29 O .C., 109.'
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'tlie defendant No. 1, be not held liable for the wiiole or any 
portion of the claim, a decree for the same, be passed 
afi'ainst the defendant No. 2, Rani Surat Kuar who is-® Kao,
the certificated guardian of defendant No. 1, filed a writ- «?,
ten statement raising various pleas. One of these pleas pias-AD.
was that defendant No. 1, was a minor and as such in
competent to make any valid contract. She also pleaded .tSnvastavd
that the mana-ger, defendant No. 2, had no power to  ̂ and 
make an}̂  purchases. The defendant No. 2, denied his 
being a party to the contract and said that his only 
concern with the transaction in suit was that he hâ d as 
a servant of the estate, settled the price of the engine 
when there arose a dispute about it between the contract
ing parties. For the rest he adopted the pleas raised on 
behalf of defendant No. 1. The plaintiffs admitted that 
the defendant No. 1, was a minor when the contract in 
suit Avas entered into but pleaded by way of rejoinder that 
the contract in question had been “ ratified by the guardian 
o f tbe defendant No. 1 as she sent Es. 900 towards the 
price .'’

The learned Subordinate Judge of LucknoAV who 
tried the suit rejected most of the defences raised on be
half of the defendants. _ He found that the contract was in 
fact made between the estate of defendant No. 1, 
represented by the manager, on the one hand and the 
plainti'ffs on the other, and that the manager’ s act even 
though unauthorized at first was ratified by the sub
sequent conduct of the mother of defendant No. 1. He 
fixed the total price of the goods supplied at Es. 2,819-4-0 
only and allowed interest at 12 per cent per annum.
After deducting the sum of Rs. 900 paid to the plaintiffs 

lie gave them a decree for Rs. 2,168-13-0. The defen
dant No. 1 appealed against the decree passed in the 
plaintiffs’ favour and tlie plaintiffs also filed cross^objec-' 
tions. .The learned Additional District Judge agreed 
witli the trial court that the contract had beeii eiitere'd 
into by the defendiint No. 2 as tbe manager of the estate
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- and lia'd subsequently been ratified by the certificatefi 
guardian of defendant No. 1 who was in charge of the 

Shankar estate. He also found that the purchases in question had- 
been made in connection with the marriage of defendant 

p^sS which constituted a legal necessity. In
the result he dismissed the appeal. As regards the cross- 
objectious he found that the goods purchased were worth 
Bs. 3,338-10-0 as alleged by the plaintiff and that they 

Nĉ amtty, entitled also to future interest fi’oni tlie da;te of the- 
first court’ s decree. He modified the decree accordingly..

The main contention urged on behalf of tlie defen
dant appellant is that the courts below have completely 
ignored the pleadings and made out an entirely neŵ  case 
for the plaintiffs in holding that the contract was made 
with the estate and that it was for legal necessity. We, 
think that the contention is well founded. W e  have- 
read and re-read the plaint as well as the statement made 
by the plaintiffs’ pleader in the course of oral pleadings 
recorded by the court on the date of issues. W e fail to 
discoAT-er one word therein wliicli might even remotely 
suggest that the contract was made with the estate or 
that it was for any necessity. A ll that was alleged was 
that the purchase was made by 'defendant No. 1 “ tliroiigK 
defendant No. 2 ’ ’ and that ‘ 'the contract was settled by 
both the defendants and they had both .cfone to the 
plaintiffs’ shop for the purpose.”  The issues which 
were framed on this point and in respect of which the' 
parties went to trial were in the following terms -

(1) Whether the plaintiffs sold things per list
attached to the plaint to the defendant No.
1 through the agency of the defendant No,.
2 for Rs. 3.338-10-0; as alleged ? : ’ :

(2) (a) Whether the defendant No. 1 was bonn’d’
by the contract and whether his gnardiaiij
ratified it?
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(3) (b) If not, whether the defendant No. 2 is 

liable loersonally to the plaintiffs to make 
good the price?

There is nothing in these issues either to suggest that 
the estate was a part.y to the contract or that it was Prasad.
made for legal necessity. Sital Prasad, plaintiff No. 2 
was the only witness examined on the plaintiffs' behalf, srhastava
The learned counsel for the plaintiffs-respondents has not 
been able to refer us to anything in the statement of this 
witness which could support the view that the estate was 
a party to the contract. All that he did say was that the 
installation was required in connection with the marriage 
of the sister of the defendant No. 1. Defendant No. 2 
was examined as witness on his own behalf. He denied 
making any contract with the plaintiffs and said that he 
had authority to make purchases only up to Es. 200 
without consulting the Eani. There is nothing in his 
evidence to suggest that the purchases in question were 
made witK the consent of the Eani or on behalf of the 
estate. It is striking that not a single question was put 
to the 'defenHant No. 2 in cross-examination about the 
alleged necessity. W e are under the circumstances con
strained to hold that the courts below have acted wrongly 
in basing their decision on the findings that the contract 
was made with' tlie estate and was for legal necessity 
when no sucH case was raised in the pleadings and when 
the defendant No. 1 had no opportunity to answer any 
such pleas.

It was also argued on behalf of the appellants that 
the contract by the defendant No. 1 who was a minor 
being void, no question of ratification arises and that even 
if it did there was absolutely no evidence to establish the 
alleged ratification. W e are of opinion that this conten
tion also must succeed. !A.s pointed out above there is 
absolutely no evidence to show that the estate was a party 
to the contract or that it was entered into on behalf o f  
or with the consent of the Rani, i f  ithe cohtract waŝ
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1930̂ entered into by tiie defendant No. 1, tlien it was clearly 
void and illegal as at the time of tlie making of tlie con- 

Siuifii/u-: tract lie was admittedly a minor. If on the other hand 
the contract, in spite of his having denied it on oath, 
is supposed to have been entered into by defendant No. 2, 
even then according to liis statement vidiicli stands im~ 
rebutted he had no authority to make purchases in 
excess of Es. 200 without consulting the Eani. There 

Mmvidty, evidence about the Eani liaving been consulted or
having authorized the purcliases. It follows therefore 
that he had no authority to make the contract. In 
any case we are satisfied that the finding of the lower 
court on the question of ratification is incorrect and con- 
not be accepted. Tlie mother of defendant; No. 1 is 
admittedly a pardanashin lady. There is absolutely no 
evidence to s]iow that she liad any knowledge of the 
transaction. In La Banque 'Jacques Cartier v. La 
Banque (VEjjcirgjie De La Cite E t 'Du District De 
'Montreal (1), their Lordships of the Judicial Committee 
-observed that “ acquiescence and ratification must be 
founded on a full knowledge of the facets, a,nd furtlier it 
must be in relation to a transaction which may be valid 
in itself and not illegal and to which effect may be given 
as against the party by his acquiescence in and adoption 
of the transaction.”  Again in Marsh y. JchscpJi (2), 
it was observed that “ to constitute a binding adoption 
of acts a priori unauthorized, these conditions must exist ':’ 
(1) the acts must have been done for and in the name 

-of the supposed principal, and (2) there must be M l  
knowledge of what those acts ’t̂ êrCj or such, an unqualified: 
adoption that the inference may properly be drawn that 
the principal intended* to take upon himself the res
ponsibility for sucli acts, whatever they were.”

The plaihtiffs in the oral pleadings already referred 
to pleaded ratification only on the ground that tli6 defen- 
'•dant No. 1 had sent Rs. 900 towards the price. There

a) (1887) 13 A.C., m .  (2) (1897) 1 OIu, 213 (24%  ̂ ' V V
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is absolutely no evidence to bring tliis liome to the 
defendant No. 1. Tlie lower courts have liowever relied 
npon the fact mentioned in the oral evidence, that the SlIANEAS 

electric fittings were made in the house occupied by the 
mother of defendant No. 1. In the absence of any 
evidence at all to prove her knowledge of the transaction 
we are imable to make any inference of ratification from 
it. W e are therefore of opinion that the plaintiffs had 
entirely failed to prove that the contract in cjiiestion was 
ratified by tlie mother of the defendant-appellant.

The learned connsel for the plaintiffs-respondents 
also tried to support the decree passed in the plaintiffs’ 
favour by reference to sections 68 and '70 of the Contract 
Act. ISFo such case was set up in any of the courts below 
and we find ourselves unable to allow them to set up this 
new case at such a late stage more particularly when it 
involves questions of fact, evidence in respect of which 
is wholly wanting.

Lastly he argued that if the plaintiffs’ case as 
against defendant No. 1 must fail, they might be given 
•a decree against defendant No. 2. The position of defen
dant No. 2, so far as we can judge from the pleadings 
and evidence/ cannot at the very best be supposed to be 
-anything more than that of an agent for a principal, who 
was not undisclosed and who was a minor and a,s such 
incompetent to make a contract. Supposing it to be so 
the learned counsel for the plaintiffs has been unable to 
refer us to any authority which would in such a case 
•entitle the plaintiffs to a decree against the agent, when 
the contract is wholly void. Reliance was placed on 
Gang a Prasad v. Ha,yat Mohamniad (1) but this case 
deals with tlie liability o f a surety and is quite dis
tinguishable.

The result iherefore is that we allow the appeal, 
set aside the decision of the lower appellate court and 
fiismiss the plaintiffs’ suit. In the circumstances of the 
■case we direct that the parties will bear their own costs 
throughout.


