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FULL BENCH.

Before Mr. Justice Wazir Hasan, Chief Judge, Mr. Justice
Muhwninad Roza and Mr. Justice Bisheshwar Nath Srivastava.

BATJNATH PRASAD aND ANoTHER (PLAINTIFFS-APPELIANTS)
v. GAJADHAR BATRHSH AND ANOTHER (DEFENDANTS-
RESPONDANTS).™

Oudle Rent Act (XXIT of 18806), section 127—Swuit against a
person not i actual possession, maintainability of—Sec-
tion 127, Oudh Rent Act, object and application of—
Defendant in actual possession in years before the in-
stilution of suit but not at the time of the institution of
suit, section 127, applicability of.

The words employed by the Legislature in enacting sec-
tion 127 of the Oudh Rent Act, 1886, sufficiently clearly in-
dicate the intention that a suit under that section would lie
only against a person in actual possession of the lands in
respect of which the relief may be claimed, and not against
a person who Is in symbolical or constructive possession of
it.  Badri Bishal Singh v. Ram Auler (1), and Mahedeo Singh
v. Pudai Singh (2), approved.

Where a suit is laid under section 127 against a defendant
who was previously in actual possession of the land in suit but
was not in actual possession on the date of the institution of
the suit no relief can be given under that section for it is the
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state of facts on the date of the institution of the snit which

should determine the applicability or otherwise of the pro-
visions of section 127. :

* Second Rent Appeal No. 48 of 1929, against the decree of Pandit

Raghubar Dayal Shukla, First Additional District Judge, Lucknow, at: Bara- .

Banki dated the 220d of July, 1929, confirming the decree of §. Munharnmad

Raza, Assistant Collector, Ist class of Bara Banki, dated the 18th -of April,

1929, - L
(1) (1926) 3 O.W.N., 870. . (2) (1928) 18 Revenue Decisions,

490,
~lom
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_ The case was originally heard by a Bench consis-

Baumatt ting of Stuare, C. J. and Raza, J., who referred it to

L a Full Bench of three Judges for decision. The refer-

(FAJADEAR . B N

Bammss.  Ting order of the Bench is as follows :— _
Seoart, C. J. and Raza, J. :—The facts of the

suit oub of which this appeal arises are these: The
plaintiffs Baijnath Prasad and Jagdish Prasad are
purchasers of a certain mahal in village called Amouli
Kiratpur. The defendants Gajadhar Bakhsh and
Mohan Singh werc the proprietors of the rights pur-
chased by the plaintifis. The plaintiffs obtained pos-
session over the mahal on the 27th of TFebruary, 1926.
The defendants on the findings of fact retained certain
plots without, the consent of the plaintiffs. In the year
1828 the plaintiffs proceeded to sue the defendants
under the provisions of section 127 of Act XXII of
1886 for rent payable for land occupied without the con-
sent of the landlord and for ejectment. The courts
below have dismissed the suit considering that the Rent
Courts had no jurisdiction according to the decision of
the late Mr. Justice GorarRaNn Nate Misra in Buadri
Bishal Singh v. Ram Autar (1). The view taken by
the learned Judge was that the Rent Courts have only
jurisdiction to take action under section 127 against
persons in actual possession and that the section has
no application to persons in comstructive possession.
The decision in question does not, however, fully cover
the facts of the present case. The suit was brought for
rent payable for land occupied without the consent of
the landlord in respect of the years 1333, 13334, 13335
and kharif 1336 Fasli. The finding of fact is that during
the years 1333, 1334, and 1335 Fasli the defendants-
respondents -actually cultivated the land themselves.
They were in actual possession and not in constructive
possession. But in the year 1336 Fasli they sub-let the
plots to sub-tenants and were in constructive possession.
and not in actual possession. We consider the case is of
' (1) (1926) 3 O.W.N., 370,
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sufficient importance to justify a veference fo a Full —

Bench under the provisions of section 14 of the Qudh
Courts Act, 1925, and we desire the opinion of the Bench

(1) Does the Bench accept the view of the late
Mz, Jastice GoraraNn Nate Misra in
Badyi Bishal Singh v. Ram Autar (1). 1If
they do not accept that view of the law,
what is their view?
(2) If the principle be accepted that the provisions
of section 127 only apply to the case of a
person in actual possession and not in
constructive possession, would those pro-
visions have application in case of a person
who during a portion of the period in suit
has been in actual possession, but who at
the time of the institution of the suit was
only in constructive possession?
The reference will be made accordingly.
Mr. Bishambhar Nath Srivastava, holding brief
of Mr. H. D. Chandra, for the appellants.
Mr. Zahur Ahmad, for the respondents.
Hasaw, C. J., Raza and SrivasTava, JJ. :(—This
i a reference to a Full Bench by a Divisional Bench of
this Court for answers to two questions :—
(1) Is the view laid down in Badri Bishal Singh
v. Autar (1), decided by the late Mr.
Justice Goxaran Nate Mrisra correct?
GoraARAMAN Natr MI1sra correct?
(2) It it is correct in principle, whether it is
applicable to the facts of this case 7
'We have not literally reproduced the question refers
red to the Full Bench for decision but that is the sub-
stance of those questions.
The facts are as follows :— :
The plaintiffs-appellants purchased at an auotlon

sale a mahal in a village called Amouli Kiratpur. This
() (1926) 3 O.W.N., 570, )
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and
Raza J.
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__was done in execution of a decrec on the foot of o mortgage
against the defendants.  Formal possession of the proper-
Loty purchased was delivered to the plainiffs on the 27th
a0 Februa vy, 1926, and for the purposes of this suit it is
agreed that the plaintiifs obtained possession of every
Siwart, ¢, thing to which they were enfitled except 7 plots of land,
Rﬂ:” ;over which the d "(__.udant,j retained posbt,s;g()n in spite of
delivery of possession to the plaintiffs.  The defendants
not only retained possession of those plots of hand on
thie date of the delivery of possession but they continued
the same possession up to the end of the year 1335
Fasli. In kharif 1338 Fasli, however, they sub-let it to-
a person who is now in actual possession of those lands
but be is not a partv o the litigation, out of which thig
refevence ariqeg

In this bfﬂtc of facts the suit, out of which this
matter arises, hags been laid by the plaintiffs-appellants
under section 127 of the Oudh, Rent Act, 1836, for a
decree for rent for the years 1333, 1334, 1335 and kharif
1336 Fashi against the defendants-respondents and also
for the relief of cjectment. The courts below have dis-
missed the suit on the sole ground that the provisions
of section 127 of the Oudh Rent Act are inapplicable
to this case for the simple reason that on the date of the
suit the defendants were not in actual possession of the
land for which the rent is claimed. The courts below have
followed the decision of the late Mr. Justice GOKARAN
Nare Misra already referred to and, as we have stated
before, "one of the questions in the case is as to whether
that decision is sound in principle or not. We are of
oplnion that it is.

Section 127 of the Oudh Rent Act, 1886, is as fol-
lows :—

““(1) A person taking or retaining possession of
land without being entitled to such posses-
sion may, at the option of the person en-
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titled to eject him as a trespasser, be
treated ag a tenant, and shall thereupon be
liable for the rent of that land payable in
the previous year, at such rate as the
court may determine to be fair and equit-
able, but he shall not in respect of that
land, have any of the statutory privileges
conferred by this Act.

“(2) When a court passes a decree for arrears of
rent under sub-section (1) read with
clause (2) of section 108, 1t shall, on the
application of the plaintiff, also pass a
decree for the ejectment of the defendant
from the land. '

It is agreed and we think rightly that a suit of the
nature contemplated by the provisions of section 127
would ordinarily lie in a civil court in the form of a suit
for ejectment against a trespasscr and for mesne profits.
It follows that the provisions of the aforementioned
section are exception to the general Jaw and it further
follows that they should be strictly construed. It seems
to us that a view contrary to that taken by Mr. Justice

LALINAT
Pragap
2.
GATADAAR
BARHSH.

Stnarl, G..,
and
Raza J.

Goraray Narm Misra 1n the case mentioned above -

would lead to anamolous results. If the contrary
view were permitted 1t would follow that a suit
under section 127 would lie both against a person
who 1s in actual possession (and there 13 no dispute
ag to that) and also against a person who 1is in
congtructive possession as is contended for by the plain-
tiffs-appellants’ learned advocate in respect of the
liability for mesne profits of the lands of the plain-

tiffs in possession of the defendants constructively and in-

possession of the sub-tenant actually. This result conld
mot have been intended by the Legislature. ~As pointed -
in the judgment of our late colleague Mr. Justice
GorARAN NATH Mrsra the words employed by the
Legislature in enacting section 127 sufficiently clearly
indicate the intention that a suit under that section would -
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— lie only against a person in actual poqseqsxon of the lands

in *eqy(‘ct of which the reliet may be claimed. The
words are ‘‘taking or Ietammo possession” and ° bo treat-
ed as a tenant.” The words *‘taking possession’” in their
literat sense indicate faking actual possession as opposed

oy to obtaining possession constructively. Similarly the

words “‘retaining possession’” connote a physical contact
with the land and not symbolical. The words ““treated
as o tenant’” again, according to our judgment, indicate
a more close relation of the person in possession with the
land than a symbolical connection or the right to collect
rent. The principle which underlies the decision of our
late brother, Justice Gogaran Nate Misra, has been
accepted by the Board of Revenue of these Provinces as
correct in Mahadeo Singh v. Pudai Singh (1), and we do
not see compelling reason to make us deviate from
the view taken in that case. On the contrary as stated
above, we find several reasons in favour of the same view.

Tt was argued that there is no reason even on the
construction which we have placed on fhe provisions
of section 127 of the Oudh Rent Act, 1886, to reject.
the plaintiffs’ claim for rent for the years in which the
defendants were in actual possession of the lands in
question. Prima facie the argument is attractive bus
we think it is not sound.  The phraseology of section 127
amply supports the view that the person in possession
of land without being entitled to such possession is a
trespasser in essence. The object of section 127 is to
provide for an alternative remedy in favour of the owner
of the land to treat such a person in possession not as
a trespasser but as a tenant and sue him for rent aceord-
ingly instead of seeking relief in a civil court for eject-
ment and damages. The provisions therefore call upon
the owner of the Jand to make an election between two
rules of procedure and obviously the owner signifies his

election ta proceed under section 127 by 1119L1tutmg a
1) (1928) 12 Revenue Decisions, 400,



VOL. V1. LUCKNOW SERIES.

-

193G

suit in accordance with the provisions of that sechion. .
Therefore the date of the institution of the suit is the Dasnsara

PRASAD
date of election and it must in the very nature of things b.

(GAIADHAR
be state of facts on that date which should determine the pimges

applicability or otherwise of the provisions of section

127. TIf therefore the suit is laid as it is Taid in the pre- Steart. 0.
sent case against a defendant who is not in actual pos-  ana
session on the date of the election it seems to us clear ¢ 7

that it would logically follow that no relief can be given

under that section.

A ccordingly cur answer to the first question is that
we accept the view of law laid down in Badri Bishal
Singh v. Bam Autar (1) and our avswer to the second
question is in the negative.

APPELLATE CIVIL.

Before My. Justice Bisheshwar Nath Srivaséave and Mr. Justice
B. M. Nanavulty.

LALJI Axp ANOTHER (DEFENDANTS-APPRLLANTS) V. 1936
GHASI RAM (PrAINTIFF-RESPONDENT). * 4 "b{g'”'y'

Indian Limitation Act (IX of 1908), sections 19 and 20 and ——
articles 52 and 85—Supply of goods by one party and
payments made by the other—Payments never in excess
of the price of goods supplied—Suit for balance of price
of goods supplied—Article 85, Limitation Aect, ap-
plicability of—Payments towards general account—In-
terest. no agreement to pay—=~Sections 19 and 20, Limita-
tion Act, applicability of—Indian Contract Act (IX of
1872), section 25, clause 3—Novation of Contract— Let-
ter containing no definite promise to pay, whether can
constitute a mew contract within the meaning of section
25(3) of the Contract Act.

‘Where the dealings between the plaintiff and the defen-
dants consisted of the supply of cloth by the plaintiff on the
one hand and the payments of cash for the price of the s&id

* Second Civil Appeal No: 276 of 1929, against the  decres ‘of 8.
Asghar Hasan, District -Judge. of  Hardol, dated the -19th of July,. 1929,
reversing - the decree of 8. Abid "Raza, Munsif of Bilgram, dated. the 28rd
of May, 1928,

(1y (1926) 8 O W.N., 8700



